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FOREWORD 

T h i s  paper i s  an e x c e r p t  f rom t h e  Summary Repor t  o f  t h e  Southeast  Conference on Legal and Admin is t ra -  
t i v e  Systems f o r  Water A l l o c a t i o n  and Management h e l d  a t  V i r g i n i a  P o l y t e c h n i c  I n s t i t u t e  and S t a t e  
U n i v e r s i t y  a t  B lacksburg,  V i r g i n i a ,  on A p r i l  19-20, 1978. A  f u l l  Conference Proceedings has a l s o  been 
prepared f o r  t h e  p ro fess iona l  i n t e r e s t e d  i n  f u r t h e r  d e t a i l .  Copies o f  t h e  Summary Repor t  w i l l  be a v a i l a b l e  
i n  s u f f i c i e n t  number f o r  wide d i s t r i b u t i o n .  P u b l i c a t i o n  i s  expected e a r l y  i n  1979. The Proceedings i s  
be ing (publ ished i n  l i m i t e d  number. Copies can be ob ta ined  on l o a n  f rom t h e  Water Resources Research 
I n s t i t u t e .  They should be a v a i l a b l e  by November 1, 1978. 

The o b j e c t i v e s  o f  t h e  Conference were: 

(1  ) To i d e n t i f y  p resen t  and a n t i c i p a t e d  wate r  a l l o c a t i o n ,  use, and management problems i n  t h e  
Southeast as r e l a t e d  t o  t h e  p r e s e n t  r i p a r i a n l r e a s o n a b l e  use d o c t r i n e .  

( 2 )  To analyze t h e  adequacy o f  e x i s t i n g  wa te r  law and a d m i n i s t r a t i v e  systems t o  cope w i t h  these 
problems. 

(3 )  To e s t a b l i s h  commonality o f  problems f o r  s h a r i n g  exper iences,  and f o r  i d e n t i f y i n g  p romis ing  
new l e g a l  and a d m i n i s t r a t i v e  approaches and research  needs. 

(4) To develop a  respons ive  r e g i o n a l  a c t i o n  program. 

The purpose o f  t h i s  e x c e r p t  i s  t o  focus a t t e n t i o n  on a l l o c a t i o n  and management problems i n  N o r t h  
C a r o l i n a  and recommended remedia l  s teps i n v o l v i n g  l e g i s l a t i o n ,  a d m i n i s t r a t i v e  programs, and research.  

INTRODUCTION 

Water law i n  t h e  Southeast has n o t  g e n e r a l l y  recogn ized  t h e  t o t a l i t y  o f  t h e  h y d r o l o g i c  system and t h e  
r e l a t i o n s h i p s  between s u r f a c e  and groundwater.  Separate bodies o f  l aw have been developed f o r  f l o w i n g  
streams, d i f f u s e d  s u r f a c e  waters,  and groundwater.  T h i s  d e f i c i e n c y  poses f o r m i d a b l e  obs tac les  t o  conjunc-  
t i v e  wa te r  resources p l a n n i n g  and management. 

The two bodies o f  wa te r  r i g h t s  law cover ing  t h e  use o f  watercourses a r e  t h e  R i p a r i a n  and P r i o r  
A p p r o p r i a t i o n  R igh ts  Doc t r ines .  They d i f f e r  markedly  i n  o r i g i n  and con ten t .  

The eas te rn  R i p a r i a n  R i g h t s  D o c t r i n e  was adopted, th rough  t h e  cumula t i ve  process o f  c o u r t  d e c i s i o n s ,  
as p a r t  o f  t h e  common law o f  England. O r i g i n a l l y ,  t h e  d o c t r i n e  p laced  p r i m a r y  emphasis on t h e  r i g h t  o f  a l l  
owners o f  l a n d  bordered o r  crossed by a  stream t o  have i t s  waters f l o w  t o  them i n  i t s  normal channels, 
undimin ished i n  q u a n t i t y  o r  q u a l i t y .  T h i s  i s  r e f e r r e d  t o  as t h e  R i p a r i a n  N a t u r a l  Flow D o c t r i n e .  Under 
t h i s  d o c t r i n e ,  t h e  r i p a r i a n  owners were e n t i t l e d  t o  t h e  f u l l  f l o w  o f  t h e  watercourse i n  which t h e y  had 
r i p a r i a n  r i g h t s .  An upper r i p a r i a n  owner c o u l d  n o t  a l t e r  t h e  n a t u r a l  f l o w  except  t o  make use o f  t h e  wa te r  
f o r  p u r e l y  domestic purposes. 

As water  uses inc reased  w i t h  n a t i o n a l  growth, emphasis s h i f t e d  f rom n a t u r a l  f l o w  t o  reasonable use. 
Under reasonable use, a  lower  r i p a r i a n  owner i s  e n t i t l e d  t o  p r o t e c t i o n  o n l y  when d i v e r s i o n  by an upper 
r i p a r i a n  owner unreasonably  i n t e r f e r e s  w i t h  h i s  use o f  water .  T h i s  p e r m i t s  f u l l  use o f  t h e  a v a i l a b l e  
supply ,  a l l o w i n g  each r i p a r i a n  owner t o  make b e n e f i c i a l  use o f  t h e  wa te r  f o r  any purpose t o  t h e  e x t e n t  t h a t  
h i s  use does n o t  unreasonably i n t e r f e r e  w i t h  t h e  b e n e f i c i a l  use o f  o t h e r s .  I n  r i p a r i a n  j u r i s d i c t i o n s ,  t h e  
p r o p e r t y  i n t e r e s t  of r i p a r i a n  owners i s  a  r i g h t  t o  make use o f  t h e  wa te r  under a  system o f  r e c i p r o c a l  
r i g h t s .  The system may change as l o n g  as t h e  change i s  pursued i n  a  reasonable and j u s t  manner, i n  t h e  
p u b l i c  i n t e r e s t ,  and does n o t  i n e q u i t a b l y  d i s t u r b  t h e  reasonable expec ta t ions  o f  those w i t h  t h e  r i g h t  t o  
make use of wa te r .  R i p a r i a n  r i g h t s  i s  a  court-made d o c t r i n e ,  expressed a lmost  e x c l u s i v e l y  i n  j u d i c i a l  
d e c i s i o n s  and admin is te red  by t h e  c o u r t s .  The d o c t r i n e  emphasizes t h e  r e s o l u t i o n  o f  d i spu tes  a f t e r  t h e y  
have a r i s e n ,  n o t  be fo re .  

The R i p a r i a n  D o c t r i n e  was an inadequate bas is  f o r  wa te r  a l l o c a t i o n  i n  t h e  a r i d  West, a ~ d  t h e  P r i o r  
A p p r o p r i a t i o n  D o c t r i n e  was developed t o  meet t h e  competing needs o f  e a r l y  m i n i n g  and a g r i c u l t u r a l  i n t e r e s t s .  
Under t h i s  d o c t r i n e ,  r i p a r i a n  ownership i s  n o t  a  p r e r e q u i s i t e  t o  t h e  r i g h t  o f  water  w i thd rawa l .  Any user  
can a p p r o p r i a t e  i n  p e r p e t u i t y  t h e  r i g h t  t o  use as much wate r  as he can s u c c e s s f u l l y  d i v e r t  and b e n e f i c i a l l y  
employ. The r i g h t  i s  on a  f i r s t - c o m e  and f i r s t - s e r v e d  b a s i s  and may extend t o  t h e  complete a p p r o p r i a t i o n  
o f  t h e  a v a i l a b l e  supply .  P r i o r  a p p r o p r i a t i o n  i s  c o d i f i e d  t o  a  s i g n i f i c a n t  degree i n  l e g i s l a t i o n  and i s  
i n t e r p r e t e d  and a p p l i e d  l a r g e l y  by a d m i n i s t r a t i v e  agencies. The dominant f e a t u r e  o f  t h e  P r i o r  Appropr ia -  
t i o n  D o c t r i n e  i s  t h a t  r i p a r i a n  o r  o t h e r  owners can a p p r o p r i a t e  i n  p e r p e t u i t y  t h e  r i g h t  t o  use as much wate r  



as t h e y  can s u c c e s s f u l l y  d i v e r t  and b e n e f i c i a T l y  employ as l o n g  as t h e y  do so p r i o r  t o  o t h e r  users .  T h i s  
r i g h t  may be l o s t  o n l y  th rough  abandonment and f o r f e i t u r e .  

D i f f u s e d  s u r f a c e  wate r  i s  t h e  r u n o f f  f rom p r e c i p i t a t i o n  before i t  reaches t h e  channel o f  a  d i s c r e t e  
watercourse.  As s u r f a c e  dra inage,  i t  moves across l a n d  sur faces from p o i n t s  o f  o r i g i n  t o  t h e  f i r s t  
elements o f  watercourses a t  l ower  e l e v a t i o n s .  Because o f  i t s  a s s o c i a t i o n  w i t h  p r o p e r t y  damage, d i f f u s e d  
s u r f a c e  wate r  has become t h e  source o f  much l i t i g a t i o n .  Case law on damages has g e n e r a l l y  f o l l o w e d  e i t h e r  
t h e  " c i v i l  law" r u l e  o r  t h e  " c o m o n  enemy r u l e . "  The c i v i l  law r u l e  g i v e s  an easement t o  h i g h e r  l a n d  f o r  
n a t u r a l  d ra inage  o f  s u r f a c e  wate rs  over  lowlands,  w h i l e  t h e  common enemy r u l e  regards d i f f u s e d  s u r f a c e  
waters as a  foe t o  be r e p e l l e d  by any landowner w i t h o u t  l i a b i l i t y  i n  t h e  absence o f  negl igence.  O f  l e s s e r  
a p p l i c a t i o n ,  i s  " reasonable use" o f  l a n d  as t h e  key f a c t o r  i n v o l v e d .  Emphasis i n  d i f f u s e d  s u r f a c e  wate r  
law has been p r i m a r i l y  on damages. I n  c o n t r a s t ,  t h e  r i g h t  t o  use such wate r  i s  one o f  t h e  l e a s t  l i t i g a t e d  
i ssues  i n  wa te r  law. The h i s t o r i c  i n t e r e s t  has been on damages f rom excess wate r ,  and o n l y  r e c e n t l y  have 
p o t e n t i a l  users begun t o  c o n s i d e r  t h i s  as a  supplemental source o f  supp ly .  What case law t h e r e  i s  i n d i -  
cates t h a t  i n  most j u r i s d i c t i o n s ,  a  landowner i s  t h e  a b s o l u t e  owner o f  a l l  d i f f u s e d  s u r f a c e  water  on h i s  
premises. R i p a r i a n  r i g h t s  do n o t  a t t a c h  t o  these waters,  and a  lower  landowner has no r i g h t  t o  have them 
f low t o  h i s  l a n d  f rom h i g h e r  e l e v a t i o n s .  

The tendency o f  wa te r  law t o  t r e a t  t h e  v a r i o u s  elements o f  t h e  h y d r o l o g i c  system i n  d i s t i n c t l y  
d i f f e r e n t  ways i s  demonstrated i n  groundwater law.  Here, a  l e g a l  d i s t i n c t i o n  has been made between wate rs  
o f  d e f i n i t e  underground streams and p e r c o l a t i n g  wa te rs .  The former have been viewed as hav ing  t h e  charac-  
t e r i s t i c s  o f  a  watercourse on t h e  sur face ,  w i t h  p e r c o l a t i n g  wa te rs  making up a l l  groundwaters n o t  conform- 
i n g  t o  t h e  stream c l a s s i f i c a t i o n .  It i s  c o n s i s t e n t ,  t h e r e f o r e ,  t h a t  underground streams a r e  g e n e r a l l y  
governed by t h e  p r e v a i l i n g  d o c t r i n e s  f o r  s u r f a c e  waters - R i p a r i a n  o r  P r i o r  A p p r o p r i a t i o n .  P e r c o l a t i n g  
waters g e n e r a l l y  be long t o  t h e  owners o f  o v e r l y i n g  lands  i n  r i p a r i a n  s t a t e s .  Some c o u r t s ,  however, have 
imposed q u a l i f i c a t i o n s  such as t h e  wate r  be used w i t h o u t  m a l i c e ,  neg l igence ,  o r  unnecessary waste. I n  some 
s t a t e s ,  t h e  c o u r t s  have l i m i t e d  use t o  t h e  q u a n t i t y  of wa te r  necessary f o r  some u s e f u l  purpose o f  t h e  over -  
l y i n g  land .  Waste o f  t h e  wa te r  o r  e x p o r t  f o r  d i s t a n t  use a r e  n o t  cons idered  t o  be reasonable i f  t h i s  
depr i ves  o v e r l y i n g  landowners o f  t h e  o p p o r t u n i t y  o f  making reasonable use o f  t h e  common supply  on t h e i r  
1  ands . 

Water law i n  t h e  East  was h i s t o r i c a l l y  c o n d i t i o n e d  by a  compara t i ve ly  p l e n t i f u l  n a t u r a l  supply  o f  
s u r f a c e  and groundwaters. Shortages and c o n f l i c t s  over  a v a i l a b l e  s u p p l i e s  a r e  a  r e l a t i v e l y  r e c e n t  phenome- 
non which accompanied t h e  a c c e l e r a t e d  economic development and p o p u l a t i o n  growth f o l l o w i n g  World War 11. 
What appeared t o  be a  generous supp ly  i n  a  l a r g e l y  a g r a r i a n  economy began t o  show d i s t i n c t  s igns  o f  
inadequacy i n  t h e  f a c e  o f  p o s t  World War I 1  development. Water law and a d m i n i s t r a t i v e  systems f o r  t h e  
a l l o c a t i o n  o f  a v a i l a b l e  s u r f a c e  and groundwaters have demonstrated many l i m i t a t i o n s  under r e c e n t  c i rcum- 
s tances.  R e s t r i c t i o n s  on t h e  use o f  s u r f a c e  wate r  t o  r i p a r i a n  lands  and o f  groundwater t o  o v e r l y i n g  l a n d  
a r e  no l o n g e r  tenab le .  The u n c e r t a i n t y  assoc ia ted  w i t h  de te rmin ing  t h e  reasonableness o f  use i s  a l l e g e d  
t o  s t i f l e  economic development. T h i s  has been f u r t h e r  comp l i ca ted  by t h e  need t o  r e s o r t  t o  l i t i g a t i o n  t o  
determine t h e  e x t e n t  o f  t h e  r i g h t s  o f  reasonable use. 

As a  r e s u l t  o f  these c r i t i c i s m s ,  t h e  L e g i s l a t i v e  Research Center  a t  t h e  U n i v e r s i t y  o f  M ich igan  Law 
School d r a f t e d  a  Model Water Use A c t  which was approved by t h e  N a t i o n a l  Conference o f  Commissioners on 
Un i fo rm S t a t e  Laws i n  1958. T h i s  Model A c t  contemplates t h e  c r e a t i o n  o f  a  s t a t e  wa te r  resources agency and 
t h e  issuance o f  p e r m i t s  f o r  w i thd rawa ls  over  a  d e f i n i t e  p e r i o d  o f  t ime .  It exempted domestic uses and 
preserved o t h e r  e x i s t i n g  uses. The suggested l e g i s l a t i o n  was adopted by Hawaii  and c o n t r i b u t e d  t o  a  
genera l  r e t h i n k i n g  o f  wa te r  use laws i n  t h e  Eas t .  A t  t h a t  t ime,  a  number o f  sou theas te rn  s t a t e s  cons idered  
s w i t c h i n g  f rom r i p a r i a n i s m  t o  p r i o r  a p p r o p r i a t i o n .  Only M i s s i s s i p p i  t o o k  t h i s  s tep ,  and i t  l i m i t e d  t h e  
A p p r o p r i a t i o n  D o c t r i n e  t o  s u r f a c e  wate rs .  I n  making t h e  t r a n s i t i o n ,  M i s s i s s i p p i  recogn ized  e x i s t i n g  r i g h t s  
and r e q u i r e d  p e r m i t s  f o r  subsequent w i thd rawa ls .  A l l  wa te r  must be p u t  t o  t h e  des igna ted  b e n e f i c i a l  use. 
Twenty y e a r s '  exper ience has demonstrated t h e  e f f i c a c y  o f  t h e  P r i o r  A p p r o p r i a t i o n  D o c t r i n e  i n  t h a t  S t a t e .  
Groundwater a l l o c a t i o n  has more r e c e n t l y  been recogn ized  as a  growing problem and has been handled on an 
area-wide b a s i s  as w i t h  t h e  " c a p a c i t y  use" o r  "management use" areas i n  N o r t h  C a r o l i n a ,  South C a r o l i n a ,  and 
V i r g i n i a .  

Other s t a t e s  i n  t h e  Southeast  m o d i f i e d  t h e i r  l e g a l  and a d m i n i s t r a t i o n  systems t o  v a r y i n g  degrees 
accord ing  t o  t h e i r  i n d i v i d u a l  needs. Other  than  M i s s i s s i p p i ,  t h e  most f a r - r e a c h i n g  s teps were taken by 
F l o r i d a ,  which adopted l e g i s l a t i o n  i n  1972 which p r o v i d e d  f o r  t h e  a d m i n i s t r a t i v e  r e g u l a t i o n  o f  sur face and 
groundwater w i thd rawa ls  w i t h i n  e x i s t i n g  common law d o c t r i n e s .  F l o r i d a  law and a d m i n i s t r a t i o n  a r e  i n n o v a t i v e  
and unique i n  a  number o f  r e s p e c t s .  They recogn ize  t h e  i n t e g r i t y  o f  t h e  h y d r o l o g i c  system and p r o v i d e  t h e  
means f o r  c o n s i d e r i n g  t h e  i n t e r r e l a t i o n s h i p s  o f  a l l  elements o f  t h e  h y d r o l o g i c  c y c l e .  There i s  a  s t r o n g  
emphasis on long-range p l a n n i n g  and comprehensive wa te r  management. The program i s  admin is te red  by a  
s i n g l e  agency th rough  t a x  suppor ted,  r e g i o n a l  water  management d i s t r i c t s .  P e r m i t t e d  wa te r  uses must be 
b o t h  reasonable and b e n e f i c i a l .  T h i s  m u l t i p l e  s tandard  i s  an a t t e m p t  t o  combine t h e  b e s t  f e a t u r e s  o f  
reasonable use under eas te rn ,  r i g a r i a n  law and t h e  b e n e f i c i a l  use r u l e  o f  western p r i o r  a p p r o p r i a t i o n  law.  



W h i l e  t h e  r e m a i n i n g  s i x  s t a t e s  o f  t h e  Sou theas t  s t i l l  b a s i c a l l y  adhe re  t o  common l a w  d o c t r i n e s ,  t h e y  
v a r y  w i d e l y  i n  t h e i r  r esponse  t o  w a t e r  management prob lems t h r o u g h  m o d i f i c a t i o n s  i n  t h e i r  a d m i n i s t r a t i v e  
sys tems.  Georg ia  has moved f a r t h e s t  i n  i t s  r e g u l a t i o n  o f  w a t e r  use w i t h  a  s i n g l e  S t a t e  agency a d m i n i s t r a -  
t i o n  o f  a  sys tem o f  p e r m i t s  f o r  w i t h d r a w a l s ,  d i v e r s i o n s ,  o r  impoundments f r o m  s u r f a c e  and g roundwa te rs .  
T h i s  p r o v i d e s  a  b a s i s  f o r  management a l o n g  h y d r o l o g i c a l l y  sound l i n e s .  The e x c l u s i o n  o f  a g r i c u l t u r a l  w a t e r  
u s e r s  t h r e a t e n s  t o  l e a v e  t h i s  s e c t o r  w i t h  u n p r o t e c t e d  w a t e r  r i g h t s  i n  an e r a  o f  i n c r e a s i n g  c o m p e t i t i o n  f o r  
w a t e r .  

N o r t h  C a r o l i n a ,  Sou th  C a r o l i n a ,  and V i r g i n i a  have moved p a r t  way t o w a r d  t h e  r e g u l a t i o n  o f  w i t h d r a w a l s  
i n  s p e c i a l l y  d e s i g n a t e d  g e o g r a p h i c a l  a r e a s  where t h e y  f i n d  t h a t  t h e  a g g r a g a t e  use o f  w a t e r s  has deve loped  
o r  t h r e a t e n e d  t o  deve lop  t o  a  deg ree  w h i c h  r e q u i r e s  c o o r d i n a t i o n  and management t o  p r o t e c t  and a l l o c a t e  
a v a i l a b l e  s u p p l i e s .  W h i l e  t h e  N o r t h  C a r o l i n a  l e g i s l a t i o n  a p p l i e s  t o  b o t h  g round  and s u r f a c e  w a t e r  w i t h -  
d r a w a l s  i n  excess o f  100,000 g a l l o n s  p e r  day,  i t  has been a p p l i e d  t o  o n l y  one a r e a .  On ly  a  l i m i t e d  number 
o f  p e r m i t s  have been i s s u e d ,  and t h e s e  p e r t a i n  p r i m a r i l y  t o  g roundwa te r .  The need f o r  d e s i g n a t i o n  o f  
a n o t h e r  a r e a  i s  p r e s e n t l y  unde r  s t u d y .  No r e a l  w a t e r  management measures have been implemented w i t h i n  t h e  
s i n g l e  d e s i g n a t e d  a rea .  A  s t a t e m e n t  i n  t h e  l a w  t h a t  i t  does n o t  r e p l a c e  t h e  R i p a r i a n  R i g h t s  D o c t r i n e  l e a v e s  
some u n r e s o l v e d  a m b i g u i t i e s .  The re  a r e  a l s o  o t h e r  l i m i t a t i o n s  t h a t  can  o n l y  be hand led  t h r o u g h  l i t i g a t i o n  
o r  s t a t u t o r y  r e v i s i o n s .  

NORTH CAROLINA WATER LAW 

N o r t h  C a r o l i n a  o c c u p i e s  a  m i d - p o s i t i o n  between t h e  s t a t e s  o f  t h e  S o u t h e a s t  i n  w a t e r  l a w .  The R i p a r i a n  
R i g h t s  D o c t r i n e  s t i l l  p e r s i s t s  i n  t h e  f o r m  o f  a  m i x t u r e  o f  r e a s o n a b l e  use and n a t u r a l  f l o w ,  w i t h  emphasis 
on  t h e  f o r m e r .  

The l a w  on  d i f f u s e d  s u r f a c e  w a t e r  p r o v i d e s  t h a t  t h e  owner may d i s p o s e  o f  s u r f a c e  d r a i n a g e  as he 
p l e a s e s ,  s u b j e c t  t o  l i a b i l i t y  f o r  damage due t o  i m p r o p e r  d i s p o s a l  and  i n j u r y  t o  o t h e r s .  Water  r i g h t s  f o r  
g roundwa te r  a r e  d e t e r m i n e d  by  ownersh ip  o f  t h e  o v e r l y i n g  l a n d  and r e a s o n a b l e  use o f  t h e  l a n d .  Reasonable- 
ness i n  cases o f  b o t h  s u r f a c e  and  g roundwa te r  use i s  d e t e r m i n e d  on a  case-by-case b a s i s  by t h e  c o u r t s .  

Most  w a t e r  r e s o u r c e s  l e g i s l a t i o n  has been e n a c t e d  i n  response  ts  p a r t i c u l a r  c r i s e s  o r  f e d e r a l  i n i t i a -  
t i v e s .  The re  i s  no comprehens ive ,  i n t e r n a l l y  c o n s i s t e n t  code o f  S t a t e  w a t e r  l e g i s l a t i o n .  

C a p a c i t y  Use L e g i s l a t i o n  

The m a j o r  p i e c e  o f  l e g i s l a t i o n  m o d i f y i n g  t h e  R i p a r i a n  R i g h t s  D o c t r i n e  i s  t h e  Water  Use A c t  o f  1967. 
T h i s  a u t h o r i z e s  t h e  E n v i r o n m e n t a l  Management Commission t o  d e c l a r e  " c a p a c i t y  use a r e a s "  where i t  f i n d s  
t h a t  t h e  a g g r e g a t e  uses o f  g round  and s u r f a c e  w a t e r  have deve loped  o r  t h r e a t e n  t o  d e v e l o p  t o  a  deg ree  w h i c h  
r e q u i r e s  c o o r d i n a t i o n  and management t o  p r o t e c t  and a l l o c a t e  t h e  w a t e r  s u p p l i e s  i n v o l v e d .  The A c t  c o v e r s  
b o t h  ground and s u r f a c e  w a t e r s .  I t  has been a p p l i e d  t o  a  s i n g l e  a r e a - - t h e  phospha te  m i n i n g  r e g i o n  o f  
e a s t e r n  N o r t h  C a r o l i n a  where pumping t h r e a t e n e d  t h e  i n t e g r i t y  o f  t h e  r e g i o n ' s  p r i n c i p a l  w a t e r  s o u r c e .  

The Water Use A c t  e s t a b l i s h e d  a  t h r e e - s t e p  p r o c e s s :  t h e  d e c l a r a t i o n  o f  a  c a p a c i t y  use a r e a ,  d e v e l o p -  
ment o f  r e g u l a t i o n s  add ressed  t o  t h e  needs o f  t h e  a r e a ,  and  t h e  i m p o s i t i o n  o f  a  p e r m i t  sys tem t o  c a r r y  o u t  
t h e  o b j e c t i v e s  o f  t h e  l e g i s l a t i o n .  P e r m i t s  a r e  r e q u i r e d  f o r  a l l  w i t h d r a w a l s  i n  excess o f  100,000 g a l l o n s  
p e r  day. The re  i s  a  s a v i n g s  c l a u s e  w h i c h  s t a t e s  t h a t  t h e  l a w  does n o t  r e p l a c e  t h e  R i p a r i a n  R i g h t s  D o c t r i n e .  
T h i s  l e a v e s  some u n r e s o l v e d  a m b i g u i t i e s .  The l a w  i s  a  g e n e r a l - p u r p o s e  w a t e r  management t o o l  and a l s o  
o f f e r s  l i m i t e d  means t o  p r o t e c t  g roundwa te r  r e c h a r g e  a r e a s ,  f a c i l i t a t e  c o n j u n c t i v e  management o f  g round  
and s u r f a c e  w a t e r s ,  and  cope w i t h  s a l i n e  w a t e r  i n t r u s i o n .  

S e v e r a l  m a j o r  i n a d e q u a c i e s  i n  t h e  p e r m i t  sys tem became a p p a r e n t  i n  1976 when a  second m a j o r  phosphate  
m i n i n g  company a p p l i e d  f o r  a  compe t i ng  p e r m i t .  The S t a t e  f e l t  t h a t  t o t a l  w i t h d r a w a l s ,  i n c l u d i n g  t h e  new 
r e q u e s t ,  wou ld  be d e l e t e r i o u s  t o  t h e  a q u i f e r .  An a t t e m p t  t o  reduce  t h e  w i t h d r a w a l  o f  t h e  f i r s t  m i n i n g  
company t o  accommodate t h e  second r e s u l t e d  i n  l i t i g a t i o n .  I n  an o u t - o f - c o u r t  s e t t l e m e n t ,  t h e  S t a t e  ag reed  
t o  c o n t i n u e  t h e  f i r s t  p e r m i t  a t  i t s  o r i g i n a l  l e v e l ,  w i t h  a  r e d u c t i o n  i n  t h e  amount f o r  t h e  pend ing  p e r m i t .  
The l a w  may n o t  a d e q u a t e l y  add ress  t h e  q u e s t i o n s  o f  due p r o c e s s  o r  j u s t  compensat ion  i n  a  case where a  
u s e r  must  r e d u c e  o r  d i s c o n t i n u e  w i t h d r a w a l s .  T h i s  i s  c o n s i d e r e d  t o  be a  s e v e r e  l i m i t a t i o n .  Ano the r  d i f f i -  
c u l t y  i s  t h a t  t h e  l a w  i s  w r i t t e n  i n  t e rms  o f  p e r m i t t i n g  uses t h a t  e x i s t  a t  t h e  t i m e  o f  c a p a c i t y  use a r e a  
d e c l a r a t i o n ,  and no gu idance  i s  p r o v i d e d  f o r  r e s o l v i n g  c o n f l i c t s  t h a t  a r i s e  f r o m  f u t u r e  u s e r s .  The re  a r e  
no s t a n d a r d s  i n  t h e  l a w  f o r  p r i o r i t y  among compe t i ng  u s e r s  o r  g u i d e l i n e s  t o  f o l l o w  i n  t i m e s  o f  d r o u g h t .  
These a r e  s e r i o u s  l i m i t a t i o n s  t h a t  can o n l y  be r e s o l v e d  t h r o u g h  l i t i g a t i o n  o r  s t a t u t o r y  r e v i s i o n s .  An 
amendment i n  1973 a u t h o r i z e d  t h e  p r o h i b i t i o n  o f  new o r  i n c r e a s e d  w a t e r  w i t h d r a w a l s  o r  was tewa te r  d i s c h a r g e s  
i n  a r e a s  found t o  be f a c i n g  a  g e n e r a l i z e d  c o n d i t i o n  o f  w a t e r  d e p l e t i o n  o r  p o l l u t i o n  t o  p r o v i d e  tempora ry  
c o n t r o l  p e n d i n g  e s t a b l i s h m e n t  o f  c a p a c i t y  use a reas .  



There have been only two potent ia l  appl ica t ions  of the  law t o  surface waters.  One, associated with 
nuclear power development on the  Yadkin River, was re jec ted  by the  Environmental Management Commission. 
This experience revealed technical  weaknesses in the  law t h a t  need more a t t en t ion  i f  i t  i s  t o  become a 
useful vehicle f o r  water management. The other  application r e l a t e s  to  competing water supply i n t e r e s t s  i n  
the sandh i l l s  a rea ,  and i s  s t i l l  under study.  

North Carol ina ' s  attempt t o  cope with i t s  emerging water a l loca t ion  problems through the  capacity use 
area approach i s  fraught with problems. Misunderstandings a s  t o  what the  law allows and inadequate c l a r i -  
f i ca t ion  of the  law in the  regulations a r e  important f a c t o r s .  Each capacity use s i tua t ion  i s  unique, and 
ad hoe treatment has been characterized by confusion and delay. The lack of standards and guidelines has 
caused concern t h a t  designation of a capacity use area subjects  the  a l loca t ion  of water to  severe i n t e r e s t  
group pressures and potent ia l  f o r  l i t i g a t i o n  in case of c o n f l i c t s .  The law i s  not c l ea r  as t o  what types 
of water uses a r e  applicable.  The language i s  considered to  be too broad to  be a useful guide. Las t ly ,  
t he  law s t a t e s  t h a t  nothing contained there in  shal l  change or  modify ex i s t ing  common o r  s t a tu to ry  law with 
respect  to  the  r e l a t i v e  r i g h t s  of r ipar ian  owners concerning the use of surface waters. Some believe t h a t  
t h i s  will  void the  impact of the  Act i f  i t  i s  applied t o  surface water and t h a t  i t  must be dele ted .  

The Water Use Act lacks controls  t o  regulate streamflows, lake Tevels, and minimum re leases  from 
impoundments. While the  Dam Safety Act requires  maintenance of minimum streamflows f o r  water qua l i ty  con- 
t r o l ,  i t  appl ies  only t o  pr ivate ly  b u i l t  dams and has many exceptions. Provisions f o r  streamflow main- 
tenance a r e  included in  the  S t a t e ' s  small watershed-enabling law appl icable  t o  P . L .  566 projec ts .  Laws 
providing f o r  lake level  management, streamflow regula t ion,  and watercourse modification a re  needed f o r  
an e f fec t ive  program of water resources management. 

A r e l a t ed  S t a t e  s t a t u t e  provides author i ty  f o r  the  Environmental Management Commission to  a l l o c a t e  
water supply storage in federal  multi-purpose reservoirs .  While t h i s  provision has not y e t  been exer- 
c ised ,  the  time f o r  decisions i s  rapidly  approaching. Three pending Corps of Engineers projec ts  a re  
urgently needed f o r  public water suppl ies ,  and the  S t a t e  wi l l  be faced with the  a l locat ion of c r i t i c a l l y  
needed supplies between communities. The S t a t e ' s  author i ty  t o  r ea l loca te  water supplies from federal  
projec ts  in response t o  fu tu re  needs adds t o  the  necessity of equi table  procedures f o r  t h i s  purpose. 

Instream Uses 

Instream uses a r e  a l so  not subject  t o  any s ing le  law. They a r e  protected t o  only a modest degree by 
the  natural  flow features  of the  Riparian Doctrine, f i s h  and game laws and programs, federal  and S t a t e  
natural  and scenic r i v e r  laws, the  endangered species law, and l e g i s l a t i o n  requiring a minimum re lease  
from impoundments. Further l e g i s l a t i o n  t o  protec t  instream uses would be des i rable .  

Water Quality 

Water qua l i ty  l eg i s l a t ion  in recent years has been heavily influenced by federal  water pol lu t ion 
control  and drinking water a c t s .  The S t a t e  has acted t o  ad jus t  i t s  l e g i s l a t i o n  to  meet federal  require- 
ments and i s  accepting increasing delegations of r e spons ib i l i t y  f o r  administrat ion of important segments 
of t h e  federal  program on an orderly bas is .  There i s  no pressing need f o r  changes in  S t a t e  water qua l i ty  
l e g i s l a t i o n  with the  exception of the  handling of hazardous chemicals which has recently emerged as a 
ser ious  problem. 

Emergency Allocation 

In the  area of emergency use, t he  S t a t e  has an old emergency water a l locat ion s t a t u t e  t h a t  gives 
p r i o r i t y  to  public water supply and public health needs in times of water shortage. I t  has very l imited 
a p p l i c a b i l i t y ,  and new l e g i s l a t i o n  i s  needed in t h i s  area.  

Non-Riparian Diversion and Interbasin Transfer 

The diversion of water from one r i v e r  basin t o  another i s  a l i v e l y  topic  in North Carolina a t  the  
present time. There a r e  a large  number of in terbas in  t r ans fe r s  underway. Yet, the  law does not ef fec-  
t i v e l y  address t h i s  i ssue .  There seems t o  be an ant i -d ivers ion f ac to r  embedded in the  Riparian Doctrine. 
The old cases generally held t h a t  one may not mater ia l ly  d i v e r t  water i n  such a way as  t o  cause unreason- 
able in jury  to  a r ipa r i an  owner. There i s  no discernible  d i s t inc t ion  between in terbas in  t r ans fe r s  and 
non-riparian d ivers ions .  



There are some modern cases involving public water supplies that raise some questions of the applica- 
bility of the materiality factor to public water supply situations. They suggest that a diversion for 
public water supply purposes is illegal--whether a material diversion or not. It is believed that a law- 
suit would be required to set the issue of whether a diversion for public water supply purposes is auto- 
matically illegal with or without material injury. This has some practical significance today as engineers 
are beginning to design more sophisticated water supply arrangements involving limited diversions during 
high water use periods which may not amount to a material diversion in the common law sense. 

A significant factor relative to diversion under common law is that damages are probably the only 
remedy available to a riparian owner against a diversion for public water supply. There have been no 
cases in which an injunction has been granted against a public water supply. This suggests that unless 
substantial damages are involved, the practical impact of the anti-diversion rule in North Carolina is 
1 imi ted to damages. 

Four or five statutes have some bearing on the diversion subject. A Water and Sewer Authorities Law 
authorizes water to be diverted from one watershed to another on approval of the Environmental Management 
Commission after the Commission has considered a series of complicated factors designed to assure that it 
will balance the interests of taking and receiving areas. A1 though the statute was passed about 20 years 
ago, issues under it regarding diversions are only now being raised in a series of proceedings before the 
Commission. The statute speaks 1 iteral ly only of trans-watershed diversions, but there is reason to be1 ieve 
that it might be construed to include interbasin diversions as well. There is need for a more-or-less 
consistent policy dealing with the possible application of existing statutes where diversion questions 
might be raised. 

Efforts were made twice in the early 1970's to enact legislation that would broaden the authority of 
the Environmental Management Commission to review, approve, or disapprove diversions for public water 
supplies presented by any city or county. All bills were opposed vigorously and died in committee. 

In years past, the principal opponents of diversion were electric power companies with their large 
stakes in the maintenance of streamflows for hydroelectric power generation. As hydropower becomes a 
decreasing fraction of energy production, it would appear that this interest will become less significant. 
Para1 1 el i ng this, however, has been the emergence of a coalition of interests made up of environmental i sts , 
pro-local development groups, sportsmen, and others who also oppose diversion. Local governments respon- 
sible for public water supply systems--especially those located on upstream tributaries--will of necessity 
have to support some diversions. There will be a need for the law to balance the competing interests 
involved in questions of water diversion. More focused and more specific legal solutions will be called 
for in response to the continuing need for water resources development. 

Flood Management 

A Floodway Regulation Law was enacted in 1971 for delineation of floodways and regulation of floodway 
obstructions through the granting of permits for use of the floodway. It is an enabling act for adminis- 
tration by local government. The Environmental Management Commission may delineate floodways where they 
exceed the jurisdiction of a single community or when local government fails to act. The Commission may 
also adopt rules and regulations. It has taken neither of these actions up to the present time. Despite 
the law, there is no State floodplain management program. This situation inhibits local government from 
obtaining guidance on flood problems and floodway regulation, and there has been a lack of implementation 
at the local level. The need for a strong State flood management program became increasingly apparent as 
a result of extensive flood damage in 1977. North Carolina is actively considering the updating and revi- 
sion of its floodplain management legislation. 

Erosion and Sedimentation Control 

Statewide concern over erosion and sedimentation led to enactment of the Sedimentation Control Act of 
1973. This established a State program for the control of soil erosion and resulting stream sedimentation 
from land-disturbing activities. Agriculture and silviculture were excluded. Mining is handled in separ- 
ate legislation. The law provides for a system of State standards, a model ordinance, and guidelines. 
Programs are administered at the local level except where no ordinances have been adopted, in which cases 
the State Sedimentation Control Commission assumes responsibility. An erosion and sedimentation control 
plan must be filed with local government or the State before land-disturbing activity may take place. 

Reservoir Sites 

North Carolina has no legislation dealing directly with the reservation of reservoir sites. There are 
two statutory mechanisms that might facilitate advanced reservoir site identification and protection. The 



stream r e c l a s s i f i c a t i o n  process under t h e  Stream C l a s s i f i c a t i o n  Law g ives  a  p u b l i c  wa te r  supply  e n t i t y  an 
o p p o r t u n i t y  t o  p u t  upstream and  downstream water  users on n o t i c e  o f  a  c i t y ' s  i n t e n t i o n  t o  develop a  p u b l i c  
wa te r  supply .  There i s  a S t a t e - l e v e l  conservancy c o r p o r a t i o n  t h a t  e x i s t s  on paper--though n o t  y e t  a  
r e a l i t y .  I t  i s  designed t o  p r o v i d e  a  mechanism f o r  advanced l a n d  a c q u i s i t i o n s  f o r  n a t u r a l  area preserva-  
t i o n  and o t h e r  purposes. When a c t i v a t e d ,  t h e  law may be broad enough t o  p r o v i d e  f o r  r e s e r v o i r  s i t e  
r e s e r v a t i o n .  

Pub1 i c  Access 

As t o  p u b l i c  access t o  beaches and waterways, i t  i s  f a i r  t o  say t h a t  t h a t  law i s  i n  an embryonic s tage.  
A t  l e a s t  t h r e e  s i g n i f i c a n t  t h i n g s  have been done. On t h e  coast ,  a  few excep t iona l  beach towns have made a  
r e a l  e f f o r t  t o  assure p u b l i c  access a long  t h e i r  beaches. But  t h e y  a r e  excep t ions .  The Coasta l  Area 
Management A c t  g i v e s  a u t h o r i t y  t o  t h e  Coasta l  Resources Commission t o  d e c l a r e  p u b l i c  access areas as 
" c r i t i c a l  areas1' w i t h  r e g a r d  t o  areas o f  env i ronmenta l  concern and t o  impose c o n d i t i o n s  r e l a t i n g  t o  p u b l i c  
access. The Commission has n o t  even s e r i o u s l y  cons idered  such a c t i o n ,  b u t  t h e  p o t e n t i a l  i s  t h e r e .  I n  t h e  
aggregate, however, Nor th  C a r o l i n a  has about  as l a r g e  an area ded ica ted  t o  n a t i o n a l  seashores, f o r e s t s  and 
parks,  and S t a t e  parks,  where p u b l i c  access i s  assured, as any o t h e r  s t a t e  i n  t h e  Southeast .  

Wetland and Shore land P r o t e c t i o n  

The s t r o n g e s t  e x i s t i n g  programs f o r  we t land  and shore land  p r o t e c t i o n  a r e  t h e  Coasta l  Area Management 
A c t  and t h e  e a r l i e r  Dredge and F i l l  Ac t .  The f i r s t  o f  these  covers 20 c o a s t a l  coun t ies .  I t  has t h r e e  
phases: p lann ing ,  i d e n t i f i c a t i o n  o f  areas o f  env i ronmenta l  concern, and p e r m i t s  f o r  development w i t h i n  
such areas.  The p e r m i t  system went i n t o  e f f e c t  i n  1978 a f t e r  f o u r  y e a r s  o f  p r e p a r a t i o n .  The elements o f  
t h e  program i n c l u d e  t h e  p r o t e c t i o n  o f  c o a s t a l  wet lands and ocean and e s t u a r i n e  s h o r e l i n e ,  and t h e  mainte-  
nance o f  a  p roper  r e l a t i o n s h i p  between land ,  water ,  and o t h e r  resource  uses. Outs ide  t h e  c o a s t a l  area, t h e  
main r e g u l a t o r y  t o o l  i s  p r o b a b l y  t h e  r e v i s e d  dredge and f i 1 7  p e r m i t  program under P.L. 92-500, combined 
w i t h  env i ronmenta l  impact  s tatements.  One o t h e r  p o t e n t i a l  p l a n n i n g  t o o l  i s  t h e  Land C l a s s i f i c a t i o n  System 
superv ised  by t h e  S t a t e  Land P o l i c y  Counc i l .  The p r o t e c t i v e  f e a t u r e s  o f  t h e  Coasta l  Area Management A c t  
have n o t  been extended t o  t h e  r e s t  o f  t h e  S t a t e ,  though l e g i s l a t i o n  has been under c o n s i d e r a t i o n  b y  t h e  
General Assembly toward t h i s  end. 

I n t e r s t a t e  Water Management 

I n t e r s t a t e  problems o f  most c u r r e n t  i n t e r e s t  i n c l u d e  proposed i n t e r b a s i n  d i v e r s i o n s  f rom t h e  Roanoke 
R i v e r  system t o  serve t h e  N o r f o l k  m e t r o p o l i t a n  area and groundwater pumpage a t  F r a n k l i n ,  V i r g i n i a ,  j u s t  
across t h e  N o r t h  C a r o l i n a  border .  An i n f o r m a l  i n t e r s t a t e  committee was e s t a b l i s h e d  t o  i d e n t i f y  t h e  i ssues  
and cons ider  a1 t e r n a t i v e  ways o f  r e s o l v i n g  c u r r e n t  and emerging c o n f l i c t s .  A1 t e r n a t i v e  approaches t o  
r e s o l v i n g  i n t e r s t a t e  problems would be th rough  compact, i n t e r s t a t e  committees, f e d e r a l  l e g i s l a t i o n ,  and 
l i t i g a t i o n  b e f o r e  t h e  Supreme Cour t .  There has been n e g l i b l e  progress i n  deve lop ing  i n t e r s t a t e  coopera t ion  
f o r  wa te r  resources management i n  t h e  Southeast  r e g i o n .  The e f f e c t i v e n e s s  o f  t h e  i n t e r s t a t e  committee 
i n v o l v i n g  N o r t h  C a r o l i n a  and V i r g i n i a  needs t o  be c l o s e l y  mon i to red  t o  determine whether  a l t e r n a t i v e  s teps 
shou ld  be taken.  

NORTH CAROLINA WATER ADMINISTRATION 

Most wa te r  management f u n c t i o n s  a r e  c a r r i e d  o u t  i n  t h e  Department o f  N a t u r a l  Resources and Community 
Development (NRCD). The Department o f  Human Resources i s  concerned w i t h  t h e  h e a l t h  aspects  o f  wa te r  
resources g e n e r a l l y  and w i t h  domestic wa te r  supply ,  s e p t i c  tank ,  and s o l i d  waste r e g u l a t i o n  s p e c i f i c a l l y .  
The Department o f  A d m i n i s t r a t i o n  shares r e s p o n s i b i l i t y  i n  t h e  f o r m u l a t i o n  o f  o v e r a l l  l a n d  and wate r  p o l i c y .  
The Department o f  T r a n s p o r t a t i o n  has j u r i s d i c t i o n  over  many c u l v e r t s  and b r i d g e s  and i s  the reby  v e r y  con- 
cerned w i t h  f l o o d  c o n t r o l .  

The A s s i s t a n t  Secre ta ry  f o r  N a t u r a l  Resources o f  NRCD has l i n e  r e s p o n s i b i l i t y  f o r  genera l  s u p e r v i s i o n  
o f  w a t e r - r e l a t e d  d i v i s i o n s  w i t h  t h e  Department. The l a r g e s t  o f  these  i s  t h e  D i v i s i o n  o f  Envi ronmenta l  
Management, which a d m i n i s t e r s  wa te r  q u a l i t y  management, comprehensive wa te r  resources p lann ing ,  and wate r  
management. The D i v i s i o n  o f  Land Resources has purv iew over  sed imenta t ion ,  P.L. 566 watershed p lann ing ,  
and dam s a f e t y .  The D i v i s i o n  o f  Mar ine F i s h e r i e s  has management r e s p o n s i b i l i t i e s  f o r  coas ta l  and e s t u a r i n e  
waters.  

The Wild1 i f e  Resources Commission a d m i n i s t e r s  w i l d 1  i f e  and f r e s h w a t e r  f i s h e r i e s  programs. The Of f i ce  
o f  Coasta l  Management, under p o l  i c y  guidance o f  t h e  Coasta l  Resources Commission, a d m i n i s t e r s  t h e  Coasta l  
Area Management Ac t .  C e r t a i n  p o l i c y  and program f u n c t i o n s  r e l a t e d  t o  f e d e r a l  and S t a t e  wa te r  development 
p r o j e c t s  and f l o o d  management a r e  ass igned t o  an O f f i c e  o f  P u b l i c  Works r e p o r t i n g  t o  t h e  Deputy Secre ta ry .  
Water management p o l i c y  i s  l a r g e l y  s e t  by a  s e r i e s  o f  commissions composed o f  c i t i z e n s  appo in ted  by t h e  



Governor. Foremost among these  a r e  t h e  Environmental Management Commission, Coasta l  Resources Commission, 
Sedimentat ion Cont ro l  Commission, S o i l  and Water Conservat ion Commission, Mar ine  F i s h e r i e s  Commission, and 
t h e  N i l  d l  i f e  Resources Commission, The l a t t e r  body i s  l a r g e l y  independent, w i t h  d i r e c t  c o n t r o l  over  s t a f f  
as w e l l  as p o l i c y .  A l l  o f  these  commissions opera te  w i t h i n  t h e  framework o f  t h e  N.C. Department o f  N a t u r a l  
Resources and Communi t y  Devel opment. Water resources p l a n n i n g  i s  conducted th rough  a  branch of t h e  
D i v i s i o n  o f  Environmental Management. A  c e n t r a l  a c t i v i t y  o f  t h i s  o f f i c e  i s  development o f  a  S t a t e  Framework 
P lan  f o r  Water Management. T h i s  c o n s i s t s  o f  a  r a t h e r  d e t a i l e d  wa te r  resources  p o l i c y  s tatement  and t h e  
beg inn ing  stages o f  r i v e r - b a s i n  m u l t i - o b j e c t i v e  p lann ing .  The p o l i c y  s e c t i o n  o f  t h e  P lan  can be used t o  
i n t r o d u c e  new wate r  resources p o l i c i e s  and r e s o l v e  c o u r t  d e c i s i o n s  and e x e c u t i v e  a c t i o n s .  The m u l t i -  
o b j e c t i v e  p lann ing  i s  p a t t e r n e d  a f t e r  t h e  f e d e r a l  P r i n c i p l e s  and Standards. The t h r e e  p lans  emphasize 
economic e f f i c i e n c y ,  env i ronmenta l  qual  i t y ,  and mixed o b j e c t i v e s .  A t  t h i s  s tage o f  development, t h e  r i v e r  
b a s i n  p lans  a r e  more a  means f o r  s o r t i n g  p r o j e c t  p roposa ls  by o b j e c t i v e  than  t h e  p roduc t  o f  d e t a i l e d  ana ly -  
s i s .  But  even t h i s  i s  viewed as a  ma jo r  accomplishment i n  t h e  f a c e  o f  t h e  l i m i t e d  personnel ,  funds,  and 
da ta  a v a i l a b l e  f o r  t h e  t a s k .  The p l a n n i n g  process w i l l  become p r o g r e s s i v e l y  more a n a l y t i c a l  i n  t h e  f u t u r e  
i f  t h e  necessary resources can be made a v a i l a b l e .  

The f i r s t  Framework P lan  has been presented t o  many p u b l i c  groups th roughou t  t h e  S t a t e  and t o  t h e  
commissions and p o l i c y  board o f  NRCD. T h e i r  endorsement i s  expected t o  l e a d  t o  i t s  adop t ion  as t h e  ma jo r  
p o l i c y  s tatement  o f  S t a t e  Government. I t  i s  viewed as a  dynamic p l a n n i n g  process w i t h  p e r i o d i c  u p d a t i n g  
and r e v i s i o n  t o  p r o v i d e  d e c i s i o n  makers maximum guidance f o r  b o t h  s h o r t -  and long- te rm wate r  management. 

A  p r i m a r y  purpose o f  t h e  S t a t e  Framework P lan  i s  t o  p l a c e  t h e  S t a t e  i n  a  p o s i t i o n  o f  d e a l i n g  w i t h  
f e d e r a l  wa te r  resources agencies on an equal bas is .  When f u l l y  developed, t h e  P lan  would i d e n t i f y  S t a t e  
o b j e c t i v e s  and p r i o r i t i e s  o f  f e d e r a l  and S t a t e  p r o j e c t s .  The S t a t e  would no l o n g e r  mere ly  r e a c t  t o  
federa l  i n i t i a t i v e s ,  b u t  would se rve  as a  source o f  guidance f o r  those  i n i t i a t i v e s .  The f e d e r a l  agencies 
a r e  i n c r e a s i n g l y  sympathet ic  t o  t h i s  concept o f  t h e  S t a t e  r o l e .  

I n  t h e  pas t ,  S t a t e  c o s t - s h a r i n g  p o l i c y  was t o  pay 80% o f  t h e  non- federa l  c o s t s  o f  wa te r  resource  
development. T h i s  i s  now under r e v i e w  by t h e  L e g i s l a t i v e  Study Committee on F inanc ing  Water P r o j e c t s .  A  
v a r i a b l e  fo rmu la  i s  be ing sought where in i d e n t i f i a b l e  b e n e f i c i a r i e s  w i l l  bear a  l a r g e r  share of t h e  burden 

Regu la t ions  f o r  wa te r  a l l o c a t i o n  p e r m i t s  i n  t h e  S t a t e ' s  s i n g l e  c a p a c i t y  use area were adopted by t h e  
Envi ronmenta l  Management Commission i n  1969. The area i n v o l v e d  a l l  o r  p a r t  o f  e i g h t  c o u n t i e s ,  c o v e r i n g  a  
t o t a l  l a n d  area o f  2,500 square m i l e s .  The wate r  source i n v o l v e d  was a  ma jo r  a r t e s i a n  l imes tone  a q u i f e r  
which was being drawn down t o  p e r m i t  open-p i t  m i n i n g  o f  phosphate o re .  Permi ts  s p e c i f i e d  w i thd rawa l  l i m i t s  
and r a t e s ,  maximum drawdown l e v e l s ,  m o n i t o r i n g ,  and so on. Twenty groundwater p e r m i t s  were i ssued  and 
admin is te red  by t h e  Groundwater S e c t i o n  o f  t h e  D i v i s i o n  o f  Envi ronmenta l  Management. Two p e r m i t s  a l s o  
a p p l i e d  t o  s u r f a c e  wate r  w i thd rawa ls .  A r e p o r t  by t h a t  S e c t i o n  s t a t e s  t h a t ,  d e s p i t e  t h e  p e r m i t t i n g ,  no 
r e a l  wa te r  management measures have been implemented t o  conserve and manage t h e  resource .  The o n l y  r e q u i r e -  
ment imposed has been m o n i t o r i n g  and r e p o r t i n g .  There has been no a c t u a l  l i m i t a t i o n  o f  wa te r  use and o n l y  
token  enforcement a g a i n s t  n o n - r e p o r t i n g  users .  The reasons i n c l u d e  a  l i m i t e d  da ta  base, i n s u f f i c i e n t  s t a f f  
w i t h  w e l l - d e f i n e d  r e s p o n s i b i l i t i e s  f o r  aggress ive  implementat ion,  ques t ions  o f  wa te r  law, l a c k  o f  r e c o g n i t i o n  
o f  t h e  need f o r  wa te r  management, and an u n w i l l i n g n e s s  t o  c o n f r o n t  t h e  tough d e c i s i o n s  i n v o l v e d .  

A  s i g n i f i c a n t  problem sur faced  by l i t i g a t i o n  over  p e r m i t s  i ssued  t o  phosphate m i n i n g  companies was t h e  
absence o f  known NRCD p o l i c y ,  d e l i n e a t i o n s  o f  f u n c t i o n a l  r e s p o n s i b i l i t y ,  o r  known a d m i n i s t r a t i v e  procedures.  
When a  competing p e r m i t  a p p l i c a t i o n  was rece ived ,  t h e r e  was con fus ion  o v e r  how i t  shou ld  be eva lua ted  and 
who was r e s p o n s i b l e  f o r  do ing  i t .  The case emphasized NRCD's need f o r  the  c o r r e c t i o n  o f  these d e f i c i e n c i e s .  
There i s  a l s o  need fo radequa te  funds and s t a f f  t o  i n v e s t i g a t e  w a t e r  requi rements o f  users and t h e  e f f e c t s  
o f  wa te r  use on wate r  sources. The S t a t e  has had t o  p l a c e  t o o  much r e l i a n c e  on company data and has n o t  
been i n  a  p o s i t i o n  t o  prove t h a t  wa te r  use i s  unreasonable o r  t o  e n f o r c e  w a t e r  r e s t r i c t i o n s .  

Water q u a l i t y  management i n  N o r t h  C a r o l i n a ,  as i n  o t h e r  s t a t e s ,  has been c l o s e l y  p a t t e r n e d  a f t e r  t h e  
f e d e r a l  program l a i d  down i n  P.L. 92-500 (as amended), a d m i n i s t e r e d  by t h e  U.S. Environmental P r o t e c t i o n  
Agency. It i n c l u d e s  f a c i l i t y ,  r i v e r  bas in ,  and areawide waste t rea tment  p l a n n i n g .  The r i v e r  bas in  p lans  
i n c l u d e  stream c l a s s i f i c a t i o n ,  wa te r  qual  i t y  c r i t e r i a  and c o n d i t i o n s ,  p o l l u t i o n  sources, and waste l o a d  
a l l o c a t i o n s .  Emphasis on areawide p l a n n i n g  has been on non-po in t  sources o f  p o l l u t i o n  and b e s t  management 
p r a c t i c e s .  The r e g u l a t o r y  programs i n c l u d e  t h e  f e d e r a l - s t a t e  NPDES p e r m i t s  f o r  waste d ischarges and t h e  
c o n t r o l  o f  s e p t i c  tanks  and o t h e r  wastes n o t  d i r e c t l y  d ischarged  t o  s u r f a c e  wate rs .  Supplemental S t a t e  
g ran ts  a r e  p r o v i d e d  f o r  t h e  c o n s t r u c t i o n  o f  p u b l i c l y  owned waste management systems. These amount t o  
12% percen t  o f  c o s t  i n  a d d i t i o n  t o  t h e  75 p e r c e n t  p r o v i d e d  by EPA. 



The water qua l i ty  program i s  administered by the  Division of Environmental Management under the  
Secretary of NRCD and the  Environmental Management Commission. Ju r i sd ic t ion  over public water supplies 
and so l id  waste disposal i s  held by the  Secretary of the  Department of Human Resources. The departments 
share r e spons ib i l i t y  f o r  s e p t i c  tanks.  Permits f o r  uni ts  over 3,000 gallons per day a re  issued by the  
Division of Environmental Management. Smaller un i t s  a r e  issued permits by county health departments 
under regulations approved by the  Department of Human Resources. The divis ion of r e spons ib i l i t y  between 
the  two departments has led t o  a number of d i f f i c u l t i e s  with water qua l i ty  regula t ions .  The unresolved 
problems surrounding the  use of s e p t i c  tanks in the  coas ta l  region i s  pa r t i cu la r ly  important because of 
t h e i r  impact on ground and surface  water qua l i ty  in t h a t  rapidly  developing area .  

The sheer magnitude of t h e  federal  water pol lu t ion control program has sharply unbalanced the  S t a t e ' s  
overall  water resources program in  the  d i r ec t ion  of  water qua l i ty .  Flood management i s  a good example of 
t h i s  imbalance. Immediately a f t e r  enactment of the  Floodway Regulation Law i n  1971, a modest S t a t e  e f f o r t  
t o  advise and guide local  government and coordinate federal  programs was commenced. This was abandoned, 
and the re  has been no S t a t e  program in  recent years except f o r  the  processing of paper work f o r  federal  
flood insurance, Severe flood damage i n  1977 brought a resurgence of i n t e r e s t .  The Appalachian Regional 
Commission recent ly  made some funds ava i l ab le  f o r  ass is tance  t o  local  government i n  i t s  area of ju r i sd ic -  
t ion .  Responsibil i ty f o r  developing an operational  S t a t e  f loodplain management program was given t o  the  
Public Works Office under the  Deputy Secretary of NRCD in l a t e  1977. Administrative funds have been 
requested, but program development and implementation a r e  in  abeyance un t i l  t he  needed resources a r e  made 
avai lable .  

The sedimentation control  program i s  administered by a small s t a f f  in NRCD's Division of Land 
Resources. Program effec t iveness  has been l imited by inadequate funding and personnel. Slowness of some 
local  governments t o  accept r e spons ib i l i t y  f o r  program administrat ion has l e f t  a heavy burden on the  
S t a t e  s t a f f .  The program i s  current ly  under review by the  "208" study e f f o r t .  Nonetheless, vigorous 
leadership from the  Sedimentation Control Commission and s t a f f  has resul ted  in  notable accomplishments, 
and the  program i s  f irmly underway. 

CONCLUSIONS 

1. There a r e  important gaps in  current  law with respect  t o  water a l loca t ion ,  in terbas in  t r a n s f e r ,  
non-point source pol lu t ion control ,  control  of hazardous chemicals, flood management, and S t a t e  cost-sharing 
policy.  Exist ing l e g i s l a t i o n  has not been codified in to  an i n t e r n a l l y  consis tent  body of law. 

2. Administration of ex i s t ing  water management l e g i s l a t i o n  i s  s t rongest  in the  area of water pol lu t ion 
con t ro l ,  which i s  strongly promoted by the  federal  government. There i s  a r e su l t ing  imbalance in the  over- 
a l l  water resources program. 

3 .  The S t a t e ' s  attempt t o  deal with water a l locat ion problems through the  capacity use designation 
approach i s  fraught with problems. The ad hoe approach has been characterized by confusion and delay.  

4. The permit system under the  S t a t e  "Capacity Use Law" has several major inadequacies. I t  does not 
address the  questions of'due process o r  j u s t  compensation when users must reduce or  discontinue withdrawals. 
The law i s  wri t ten  t o  cope w i t h  current  and emerging problems and provides l i t t l e  guidance f o r  the  preven- 
t ion  o r  resolut ion of fu tu re  water use c o n f l i c t s .  Las t ly ,  t h e  law s t a t e s  t h a t  nothing there in  shal l  change 
r ipar ian  r i g h t s .  This may present d i f f i c u l t i e s  when applied t o  surface  waters.  No standards a r e  provided 
f o r  determining p r i o r i t i e s  among competing users o r  guidelines to  follow in  time of emergency o r  drought. 

5. Although the  S t a t e ' s  f i r s t  "capacity use area" was es tabl ished more than seven years ago, no real  
water management measures have been implemented. This i s  a t t r ibu ted  t o  d i f f e r ing  in t e rp re ta t ions  of the  
law, inadequate c l a r i f i c a t i o n  in regula t ions ,  a 1 imited data base, i n s u f f i c i e n t  s t a f f  with we1 1 -defined 
r e spons ib i l i t i e s ,  lack of recognit ion of the  need f o r  water management, and an unwillingness to  confront the  
tough decisions involved. 

6. S t a t e  l e g i s l a t i o n  lacks controls  t o  regula te  streamflows, lake l e v e l s ,  minimum re leases  from 
impoundments, and t o  protec t  instream uses. 

7. The diversion of water from one r i v e r  basin t o  another i s  not e f f ec t ive ly  addressed by present law. 
The pract ice  i s  increasing,  and ambiguities must be resolved i f  r e l a t ed  investments a r e  t o  be protected and 
water resources development i s  t o  follow a predic table  and order ly  course. 

8. I n t e r s t a t e  water mangement problems a r e  of rapidly  increasing importance. Ins t i tu t iona l  means f o r  
the  equi table  sett lement of conf l i c t ing  i n t e r e s t s  a r e  t o  be preferred t o  l i t i g a t i o n  and need fu r the r  explora- 
t i on  and development. 



9. The Floodway Regu la t ion  A c t  i s  n o t  be ing  admin is te red  because o f  l a c k  o f  funds. U n t i l  r e c e n t l y ,  
t h e r e  was no c l e a r - c u t  assignment o f  a d m i n i s t r a t i v e  r e s p o n s i b i l i t y .  The A c t  i s  no l o n g e r  c o n s i s t e n t  w i t h  
f e d e r a l  f l o o d  management l e g i s l a t i o n .  There i s  some q u e s t i o n  as t o  i t s  i n t e n t  and scope o f  a u t h o r i t y .  
Urban and i n d u s t r i a l  growth a r e  c o n t i n u i n g  a t  a  r a p i d  r a t e .  Unless t h e r e  i s  a  s t r o n g  f l o o d  damage reduc-  
t i o n  s t r a t e g y ,  t h e r e  i s  an i n c r e a s i n g  p r o b a b i l i t y  o f  r i s i n g  l o s s  o f  l i f e  and p r o p e r t y  i n  t h e  f u t u r e .  

10. A d m i n i s t r a t i o n  of t h e  N o r t h  Caro l  i n a  Sedimentat ion Cont ro l  A c t  i s  proceeding v i g o r o u s l y ,  b u t  
t h e r e  a r e  severe l i m i t a t i o n s  i n  s t a f f  resources and weak i n c e n t i v e s  t o  a t t a i n  s t r o n g  l o c a l  a d m i n i s t r a t i o n .  

11. There i s  a  l a c k  o f  emphasis i n  law and p o l i c y  on c o n s e r v a t i o n  o f  s u r f a c e  and ground waters as a  
complementary management measure. 

12. A c c e l e r a t e d  u rban  growth i s  t h r e a t e n i n g  t h e  a v a i l a b i l i t y  o f  f u t u r e  r e s e r v o i r  s i t e s .  I n n o v a t i v e  
means t o  p reserve  o p t i o n s  f o r  necessary s to rage  a t  reasonable c o s t  a r e  needed. 

13. The S t a t e  Framework Study r e p r e s e n t s  a  good beg inn ing  toward a  coheren t  and c o n s i s t e n t  S t a t e  wa te r  
p o l i c y  and management p lan.  I t  i s  o n l y  an i n i t i a l  s tep,  however, and much more work must be done t o  meet 
t h e  needs o f  d e c i s i o n  makers. 

RECOMMENDATIONS 

1. Restudy o f  e x i s t i n g  1  eg is1  a t i o n  and programs f o r  w a t e r  a1 l o c a t i o n  t o  c o r r e c t  demonstrated 
d e f i c i e n c i e s  and i d e n t i f y  a1 t e r n a t i v e s  t o  b e t t e r  meet S t a t e  needs. T h i s  shou ld  i n c l u d e  t h e  f e a s i b i l i t y  
o f  a  s t a t e w i d e  p e r m i t  system f o r  ma jo r  wa te r  w i thd rawa ls .  

2 .  New l e g i s l a t i o n  t o  p r o v i d e  c o n t r o l s  over  s t reamf lows,  l a k e  l e v e l s ,  minimum re leases  from r e s e r v o i r s ,  
and t o  p r o t e c t  i ns t ream uses. 

3. New l e g i s l a t i o n  t o  c l a r i f y  wa te r  r i g h t s  a s s o c i a t e d  w i t h  i n t e r b a s i n  t r a n s f e r s  and p r o v i d e  a  s u i t a b l e  
b a s i s  f o r  t h i s  aspec t  o f  wa te r  resources management. 

4. S u s t a i n  c u r r e n t  e f f o r t s  toward t h e  r e s o l u t i o n  o f  i n t e r s t a t e  wa te r  problems and e x p l o r e  a1 t e r n a t i  ve 
i n s t i t u t i o n a l  arrangements. 

5. Amend t h e  Floodway Regu la t ion  A c t  t o  make i t  c o n s i s t e n t  w i t h  more r e c e n t  f e d e r a l  l e g i s l a t i o n .  

6. E s t a b l i s h  a  S t a t e  F lood  Management Program w i t h  emphasis on a s s i s t a n c e  t o  l o c a l  government and 
in te rgovernmenta l  c o o r d i n a t i o n .  

7. New l e g i s l a t i o n  t o  p r o v i d e  necessary c o n t r o l s  over  non-po in t  source p o l l u t i o n  and hazardous 
chemicals. 

8. Prov ide  a d d i t i o n a l  resources f o r  a d m i n i s t r a t i o n  o f  t h e  S t a t e  Sedimentat ion C o n t r o l  A c t  and broaden 
t h e  program t o  i n c l u d e  stormwater management. 

9. Cont inue and s t r e n g t h e n  p r e s e n t  e f f o r t s  by S t a t e  government t o  encourage wate r  conserva t ion  as a  
wa te r  management t o o l .  

10. I n v e s t i g a t e  a l t e r n a t i v e  means f o r  t h e  p r e s e r v a t i o n  o f  r e s e r v o i r  s i t e s  needed f o r  p u b l i c  wa te r  
suppl i e s .  

11. Recognize t h e  impor tance o f  comprehensive wa te r  resources p l a n n i n g  t o  economic development and 
envi ronmenta l  q u a l i t y  and t h e  need f o r  s u i t a b l e  resources f o r  t h i s  purpose. F u l l  development o f  t h e  S t a t e  
Framework P lan  as a  source o f  guidance f o r  wa te r  resources d e c i s i o n  making. 

12. C l a r i f i c a t i o n  o f  S t a t e  p o l i c y  on c o s t  s h a r i n g  f o r  wa te r  resources p r o j e c t s  t o  p r o v i d e  f o r  t h e  
equ i  tab1 e  a1 l o c a t i o n  o f  non- federa l  c o s t s  between t h e  S t a t e  and l o c a l  governments o r  i n t e r e s t s .  

13. I n i t i a t e  e f f o r t s  t o  c o d i f y  S t a t e  wa te r  resources law i n t o  an i n t e r n a l l y  c o n s i s t e n t  body o f  law. 


