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Harming the Dead, Once Again 

Barbara Baum Levenbook 

There is one serious misconstrual and one plausible but ultimately un- 
satisfactory assumption in Don Marquis's criticisms.' A discussion of the 
first may be self-serving, but a discussion of the second will, I hope, 
advance the examination of posthumous harm. 

In "Harming Someone after His Death" I do not use the Epicurean 
argument against Feinberg's account of harm as the invasion of an interest.2 
The difficulty with which I charge this account is not that, once the 
moment of death occurs, there is no subject who can be harmed; but 
that, on Feinberg's theory once the moment of death occurs, there is no 
subject who can be harmed.3 I do not endorse the claim that, once the 
moment of death occurs, there is no subject who can be harmed. Indeed, 
I think it is false: the subject who is harmed is the living-person-who- 
was. 

It is, undoubtedly, a difficulty that an account of the harm of murder 
(Feinberg's or Marquis's or mine) recognizes a harm to a person when 
the act that does the harm postdates him. This sounds suspiciously like 
backward causation. Yet that difficulty might be overcome. Someone 
might be able to give an account of losses according to which something 
can be a loss of X's even if X does not exist at the time of the loss. The 
problem for Feinberg is that he has given an account of interests according 
to which nothing can be an invasion of X's interest if X does not exist 
at the time of the invasion. (On this account of interests, it will be recalled, 
it is necessary to have capacities- to have certain experiences in order to 
have interests at the time.) By his own theory, he cannot avoid the 
Epicurean objection. 

Marquis suggests an argument for adopting another account of in- 
terests, one that permits interests to be invaded even when interest holders 
do not exist. The argument is a version of my own argument for accepting 

1. Don Marquis, "Harming the Dead," in this issue. 
2. Barbara Baum Levenbook, "Harming Someone after His Death," Ethics 94 (1984): 

407-19. 
3. That is, on his view in the articles originally cited. Since my original essay was 

written, Joel Feinberg has published Harm to Others (New York: Oxford University Press, 
1984). In it, he replies to some of my criticisms and revises his view about the nature of 
interests, giving up the claim that capacities are necessary conditions of interests. 
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an account of losses that permits losses when losers do not exist. However, 
I think there is something especially objectionable about adopting such 
an account of interests, something that does not apply to losses. In that 
respect, the two theories, the harm-as-invasion-of-interest theory and the 
harm-as-loss theory, are not equally on all fours in accounting for the 
harm of murder. This something objectionable has been recognized by 
Partridge and, it seems to me, motivates his objections to Feinberg's 
theory of surviving interests. 

The sticking point is the ordinary concept of an interest. Interests 
seem to be irrevocably tied to existents. We do not ordinarily speak of a 
dead person's (present) interests, although now and again someone will 
be found to speak of present interests of future generations. In contrast, 
we do ordinarily speak of people losing the respect of others, or their 
own good reputations, when the same thing occurs after their death that 
would justify saying they have lost these things if it occurred before their 
death. (There are, of course, things a person manifestly cannot lose after 
his death, like a piece of real or personal property, or opportunities for 
future experiences.) The linguistic evidence suggests that the ordinary 
concept of loss does not demand an existing loser in the way that the 
ordinary concept of interests does. One would not, however, want to 
push this argument too far, since we do not ordinarily speak of harming 
a nonexistent, and the average speaker of English when asked if a victim 
of a murder was harmed is likely to reply, "No, he was killed."4 

Linguistic evidence aside, the reason that most thinkers view the 
claim that past persons can presently have interests as absurd is, I suggest, 
that any plausible account of interests must tie the interests a person 
actually has to the desires and aims he actually has, and to desires or 
aims he as a rational creature ought to have because they are necessary 
to the achievement of anything else he may desire. To be more specific, 
the present having of desires or aims is a necessary condition of the 
present having of interests. (In other words, principle 2 is correct.) 

It is easy to lose sight of this, particularly with the language Feinberg 
sometimes employs. At one point Feinberg defines harm to an interest 
in terms of "the objective blocking of goals and thwarting of desires" and 
the enhancement or advancing of an interest in terms of "the objective 
fulfillment of well-considered wants."5 So if someone has, say, a desire 
for material success, erecting an obstacle to that success is an objective 
blocking of his goal, an "objective" thwarting of his desire, even if he 
does not learn of it. Having set the goal through his desire, the person 
in question, it may seem, is entirely dispensable; his goals may be blocked, 
and thus his interests invaded, without him. However, this is a mistake. 
When a person no longer exists, he no longer has goals or desires or 

4. The last is a point that Feinberg makes in "Harm and Self-Interest," in Law, Morality 
and Society: Essays in Honour of H. L. A. Hart, ed. P. M. S. Hacker and J. Raz (Oxford: 
Clarendon Press, 1977), pp. 299-301, and repeats in Harm to Others, pp. 79-80. 

5. "Harm and Self-Interest," p. 303. Feinberg repeats this in Harm to Others, p. 85. 
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wants, and so, has no goals or desires or wants to be fulfilled or advanced 
or blocked or thwarted. The objects of his desires, of course, may still 
exist, or there may still be a chance of bringing them into existence, but 
whatever is done to these objects, or to that chance, nothing will be done 
to his desires for them and so to his interests in them. Even if harm to 
a person is to be measured in terms of some overall effect on a network 
of his interests, arranged, say, in a hierarchy with conflicts somehow 
eliminated, there will be no possibility of harming a person who no longer 
exists (on an interest-invasion account of harm) because there will be no 
members of the network and so no network. 

Of course, one could propose an account of interests according to 
which persons have interests if they have had desires and aims, even if 
they no longer have them. This is, however, to bend the ordinary concept 
of interest close to the breaking point. (In contrast, an account of interests 
in which persons have interests if they will have desires and aims bends 
the ordinary concept of interest a great deal less and might be acceptable. 
At least there will be things that persons will desire that will be impossible 
of achievement, or more difficult of achievement, while they desire them 
and as a result of the acts alleged to invade their interests now.) In short, 
I am suggesting that the Epicurean argument only appears to work 
against an interest-invasion theory of the harm of murder. It is not the 
Epicurean argument but suppressed and highly plausible premises about 
the special nature of an interest that are really successful against this 
theory. 
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