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The impact of prosecutorial discretion — by means of plea and charge bargaining —
on charging decisions under sentencing guidelines has not been thoroughly examined in the
literature. For instance, few studies explicitly examine pleatype and effectiveness of legal
counsel in assessing favorable outcomes for offenders. Sentencing guidelines were
introduced to regulate judicial discretion and to assure equality in sentencing decisions for
similarly situated offenders. However, some scholars argue that limiting judicial discretion
under sentencing guidelines resultsin atransfer of discretionary power to prosecuting
attorneys; providing prosecutors greater power in charging decisions and thereby
undermining equality in sentencing. Utilizing data on felony convictions from North
Carolina, this study examines legal factors, extralegal factors and processing factors on
charge reductions and disposition reductions. Hypotheses regarding race, sex, and type of
legal representation are tested using logistic regression and the results indicate that non-white
females are the most likely to receive charge reductions and disposition reductions. Odds of
charge reductions are similar for public defenders and private attorneys, but private attorneys
have greater odds of having dispositions reduced, and guilty pleas result in more favorable
outcomes than non-guilty pleas. Implications of the findings and future research are

discussed.
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One aim of sentencing guidelinesisto reduce unwarranted sentencing disparity
among defendants with similar records and convictions by reducing the discretion of judges
in the sentencing phase. However, some scholars argue that the limiting of judicial discretion
merely has shifted unwarranted sentencing disparity to the discretion of prosecuting attorneys
(Alschuler, 1978; Miethe, 1987; Boerner, 1995; Knapp, 1993; Standen, 1993). The argument
isthat guidelines shift power to prosecutors by increasing their ability to assert discretion
over sentencing by means of charge bargaining and plea negotiations. Although these claims
have been set forth in the literature, research on prosecutorial discretion in jurisdictions with
sentencing guidelinesisrareto date. The present study fills this gap in the literature by
assessing the possibility that prosecutorial discretion undermines the objective of guidelines
and reproduces inequality in sentencing. Specifically, | do this by assessing the effects of
legal and extralegal factors on charge and disposition reductions in ajurisdiction with
sentencing guidelines. The extent that extralegal factors impact these outcomesis one
measure of inequality in the courts.

Inequality in the courts may also result from processual factors. The role of legal
counsdl is particularly important because indigent defendants may not be receiving the same
quality of defense as offenders who are able to afford private counsel (Sterling, 1987).
Indigent defendants’ economic disadvantage may result in less favorable outcomes in court
because their legal representation may be of lesser quality and may have less time to devote
to their cases (Oaks and Lehman, 1970; Casper, 1972, 1980; Cole, 1980, Guevaraet al.,
2004). The effectiveness of legal counsel may influence plea negotiations, providing clients
who are able to retain private counsel an advantage over indigent defendants. This may be

especially important in jurisdictions with sentencing guidelines, given the increased



importance of charge bargaining (Savelsburg 1992).

The current work outlines theoretical arguments and empirical findings from research
on prosecutorial discretion and the role of legal counsel, focusing on the efficacy of indigent
defense versus private attorneys. Because | conduct this research in North Carolina courts, |
will provide a detailed description of structured sentencing in North Carolina. Finaly, |
assess empirically whether or not attorney type and plea mediate race, sex, and class
discrepanciesin charge and disposition outcomes for offenders with similar records and
offenses. This study examines three specific research questions. First, what impact do legal,
extralegal, and case processing variables have on the likelihood of a defendant receiving a
reduction in charge severity following indictment? Second, how do charge reductions affect
the type of sentence that must be imposed (active vs. non-active), and is thisrelated to legal,
extralegal, or case processing variables? If it isthe case that disparities in sentencing have
not been reduced but ssimply shifted, extralegal factors, such as race, class and gender, and
case processing factors will influence charging and disposition even when legal factors are
controlled. Finally, do these processual factors — the type of plea entered or type of legal
counsel —mediate racia disparity in charge reductions?

This research contributes to the literature in several ways. First, most studies
investigating prosecutorial discretion explore decisions to file charges or to dismiss charges.
This study examines discretion post-indictment, which previously has only been done by
very few studies (Radlet and Pierce, 1985; Nardulli, Flemming, Eisenstein, 1985; Spohn,
Gruhl, Welch, 1987; Miethe, 1987; Albonetti, 1992 and Miller and Sloan, 1994). Second, it
will look at charging in a guideline jurisdiction. Although few studies have been conducted

in guideline jurisdictions, it isimportant given the potential effect this decision on sentences



and for the perpetuation of inequality in the courts. Finally, this study tests the effects of
attorney type on charging and disposition in more detail than previous studies. Previous
studies assess ssimply whether private versus public defenders influence outcomes. The
present study examines differences between private attorneys, public defenders, court

appointed counsel, and non-representation.

STRUCTURED SENTENCING AND THE DISPLACEMENT OF DISCRETION

Several authors have argued that sentencing guidelines increase the influence of
prosecutors on sentencing outcomes, claiming that a shift has occurred from judicial to
prosecutorial discretion as aresult of implementing sentencing guidelines. However, these
studies do not provide direct evidence of a shift in discretion. Miethe (1987) refersto the
often hypothesized shift in sentencing discretion as the “hydraulic displacement of
discretion” (for support see Cirillo, 1986; Boerner, 1995; and Austin et a., 1996). The
transfer of discretionary sentencing power from judges to prosecuting attorneys is often
mentioned as one of the unintended, but very important consequences of the implementation
of federal and state sentencing guidelines that may affect the guideline goal of providing
equality in sentencing (Alschuler, 1978; Nagel and Schulhofer, 1992; Engen and Steen
2000).

Alschuler (1978) argues that fixed and presumptive sentencing schemes are unlikely
to reduce or eliminate sentencing discretion as long as they do not restrict prosecutorial
power to charge and bargain for guilty pleas. He considers the American justice system as a
system where “the effect of suppressing an injustice at one point in the criminal process may

be to cause a comparable injustice to appear elsewhere” (Alschuler, 1978, p.574). Although



thereislittle empirical evidence documenting the extent to which this has happened (Austin
et a., 1996), this assertion has two important implications for research on sentencing
guidelines. First, research on the process of formal social control must examine charging
decisions by prosecutors because this may be the forum in which inequality in sentencing has
be reintroduced when guidelines moved it away from other forums. Second, researchis
needed on the importance of legal counsel for the defense, given that the importance placed
on charge bargaining prior to sentencing may be where inequality in sentencing occurs. The
guidelines require defense attorneys to counterbal ance the prosecutors’ new power (Hall,

1999).

North Carolina’s Structured Sentencing

North Carolina s structured sentencing, adopted in 1994, is a good example of a
comprehensive sentencing guideline system that might be compromised by the exercise of
prosecutorial discretion. The Felony Punishment Chart (See Appendix A) is used to calculate
presumptive sentences based on the seriousness of the offenders crime and their prior record
(North Carolina Sentencing and Policy Advisory Commission, 2002b). The guidelines offer
arange of allowable sentences for each cell in the Felony Punishment Chart, and also
determines the type of sentence (disposition) that judges may order. In the higher cells(i.e.,
more serious crimes and more prior convictions) an “Active” prison sentenceisrequired. In
the lower cells of the grid, judges are given the option to sentence an offender to intermediate
or community forms of punishment. Intermediate punishments include supervised or
intensive probation, a split sentence, boot camp, or house arrest, while under community

punishment the defendant may receive traditional probation, fines, and/or perform



community service. Inthefiscal year 1999-2000 active (i.e., prison) sentences were given to
approximately 33% of defendants that fell into discretionary cells where alternative
sentences, such as intermediate and community punishments were an option (NCSPAC,
2002b). Although structured sentencing does not permit departures, courtroom actors assert
their discretion in sentencing recommendations about mitigating or aggravating
circumstances, imposing aternatives to active sentences (intermediate or community),
through consecutive sentences, and in rare occasions by declaring extraordinary mitigation
(NCSPAC, 2002b).

Methods of plea bargaining may affect sentence lengthsin jurisdictions with
sentencing guidelines, like in North Carolina, because the presumptive sentence range
decreases as the offense class decreases. Charge reductions can affect not only the length of
sentences that can be imposed, but also whether a mandatory prison term applies. For
example, if the offender was initially charged with a crime that placed them in cell DIl of the
Felony Punishment Chart (D corresponding to the offense Class, or seriousness, and |1
representing their prior record level) the guidelines indicate a presumptive sentence ranging
from 61 to 77 months. Now, consider that the individual received a charge reduction that
brought the severity of the charge down to Class F. The guidelines would alow a sentence
ranging from only 15 to 19 months; therefore, if the individual was to be convicted of this
charge instead of the original charge, the presumptive sentence would be about a fourth of
that of the initial sentence and the judge would no longer be required to give a mandatory
prison sentence, but instead could give an intermediate sentence. This example illustrates the
potential impact that plea bargaining can have on sentences. Thus, if obtaining private lega

representation achieves more favorable outcomes in plea bargaining over charge seriousness,



then indigent defendants that do not have the resources to retain such defense will be
disadvantaged. Moreover, if prosecutors base decisions to offer plea bargains on the
defendant’ s ascribed characteristics, for instance, race, sex, or social class, this will
undermine the effectiveness of the guidelines and may indirectly result in disparitiesin

sentencing.

GENERAL THEORIES AND EVIDENCE

Several general theories of social control and/or sentencing are relevant to the study
of prosecutorial discretion. Focal Concerns Theory (Steffensmeier et al., 1998, 2000;
Steffensmeier and Demuth 2000) is a social psychological perspective that argues judges and
other court community actors make “situational imputations” and “ attributions” about
defendant characteristics and expected behavior based on these characteristics. Courtroom
actors focus on issues related to blameworthiness of the defendant, community protection
and practical constraints and consequences. These concerns are related to several legal and
extralegal factors. According to Steffensmeier and Demuth (2000) blameworthinessis
associated with the offense seriousness and prior criminal record, while factorsrelating to
community protection involve being able to predict future behavior and may include the
nature of the offense, prior criminal record, and offender characteristics (education,
employment, community ties). In addition to the factors already mentioned, gender, race,
and social class (Steffensmeier et al. 1993; Ulmer 1997) are thought to be used by courtroom
actorsto “project behavioral expectations’ of offenders (Steffensmeier and Demuth 2000).

Behavioral expectations may be different for the different race-sex categories, and black



males may be perceived to be more dangerous and blameworthy, thereby yielding harsher
sentences (Steffensmeier et al., 1998).

Albonetti’ s Uncertainty Avoidance Theory also offers a structural organizational
framework to explain how extralegal variables, such as race and sex, are connected to the
social-psychological factors highlighted by Focal Concerns Theory. Specifically, this theory
argues that race, class, and the sex of the defendant influence perceptions of dangerousness
and ultimately criminal justice outcomes. When complete information is not available about
the defendant, courtroom actors attempt to reduce uncertainty and make rational decisions by
relying on established habitsin the courts. In other words, actors use past experiences and
‘patterned responses’ to compensate for missing information (March and Simon, 1958), to
forum attributions for the defendant’ s criminal conduct and to predict an individual’s
likelihood of future criminality. Specifically, Albonetti (1991, 1992) asserts that prosecutors
and judges rely on stereotypes, which result in black defendants being perceived as more
likely to recidivate. Thisreliance legitimates harsher sentences for black defendants.

Several authors argue that black males especially €licit a sense of dangerousness and threat,
resulting in harsher sentences for them than for white males (Blumer, 1965; Blalock, 1976;
Horan et al, 1982; Zatz, 1984; Steffensmeier et a 1998).

Other theories emphasize the role of gender in formal social control in order to
account for differences in the punishment of males and females. The Chivalry Hypothesis,
claims that judges and prosecutors discount females’ criminality and will treat them more
leniently because judges perceive women as wives, mothers, and caretakers as a opposed to
criminals (Simon, 1975 and Simon and Landis, 1991). Belknap (2001) claims that “women

may receive chivalrous treatment as long as they commit less serious crimes, exhibit the



“appropriate” passive demeanor, and have little evidence against them” (p 133). Elaborating
the Chivalry hypothesis, Daly (1987, 1989) suggests that |eniency in the courts toward
female defendants results from “familial paternalism;” the ideathat females are perceived as
fulfilling the caretaker role. Therefore, leniency may be reserved for women with dependent
children or even black females who may be stereotyped as being single mothers (Hill Callins,
2000). These theories suggest that courtroom actors would consider the same variables
suggested by Steffensmeier and Demuth (2000) to predict the “ offenders’ ability to do time,”
or to indicate practical consequences of sentences (i.e., for families and the state).

While contemporary theories of sentencing disparity such as Albonetti’s (1991)
Uncertainty Avoidance/Causal Attribution Theory and Steffensmeier et al.’s (1998) Focal
Concerns Theory emphasize aspects of stereotypes and fear, conflict theorists point to
economic inequality in the criminal justice system. Conflict theorists argue that because
resources are not distributed equally across members of society, offenders with monetary
resources will be able to obtain private counsel, while economically disadvantaged
defendants will not be able to afford this luxury and may not receive the same
quality of representation. Jeffrey Reiman (1998) holds that there are “two transmission belts
of justice: one for the poor and one for the affluent” (p 117), which may explain differential
treatment due to availability and accessto resources. One mechanism by which thisis
believed to work is through the quality of legal representation available to defendants.
Hawkins (1987) notes that “lower class individuals are said to have fewer resources with
which to resist the imposition of criminal sanctions’ (p. 734). Guevaraet a. (2004) hold that

“a conflict theory approach would propose that material resources determine relationships to



the legal system” (p 346). Defendants who are at an economic disadvantage do not have the
resources to obtain private counsel and have to rely on aform of indigent defense.

Walker, Spohn, and Delone (2000) state that, “the standard measures of economic
inequality are income, wealth, unemployment, and poverty statug[sic],” al of which show
“persistent inequality both in society generally and with respect to race and ethnicity” (p. 61-
62). Following Walker et a.’s (2000) claim, minorities likely retain private counsel at lower
rates than white offenders. Similarly, males may obtain private counsel at higher rates than
females, given gender disparities in wages and in recent trends in the feminization of poverty
(Padavic and Reskin, 2004).

In summary, existing theories suggest that a variety of factors influence decision
making in the courts, including prosecutors’ decision making. Some theories emphasize
socia-psychological processes and predict that offense seriousness, prior record level, and
defendant characteristics influence prosecutors’ charging decisions. Other theories
emphasize processual factors and the ability of defendants to obtain effective counsel. Taken
together, these theories suggest that inequality in sentencing based on race, class and gender
may emerge for several reasons. First, these factors influence perceptions of defendants by
court actors who draw upon stereotypes of certain groups as dangerous, likely recidivists, and
blameworthiness when making decisions in the courtroom. Second these factors may
influence the ability to retain adequate court counsel and in turn impact their ability to obtain

favorable plea agreements.

Empirical Findings

Under sentencing guidelines, legal factors, such as the offender’ s prior record level



and the seriousness of their offense should be the only variables affecting punishment.
However, research on prosecutorial discretion finds that legal variables, extralegal variables,
and case processing variables each affect the prosecutors decisions to process cases and to
reduce charges and dispositions, which can indirectly affect sentencing outcomes especially
in jurisdictions with guidelines (Savelsburg 1992). My review of the prosecutorial discretion
literature addresses the first two research questions. whether or not legal, extralegal, and case
processing variables impact charge reductions and disposition reductions. Researchers
studying the exercise of prosecutorial discretion have examined many of the theoretical
predictions outlined above. Several critical decision points prior to the sentencing decision
have been examined, such as the decisionsto file charges (Albonetti, 1986, 1987; Horney
and Spohn, 1996; Schmidt and Steury, 1989; Bynum, 1982; Spears and Spohn, 1996, 1997;
and Spohn et al., 1987, 2001;), the dismissal of charges (Horney and Spohn, 1996; Spohn et
a. 2001; Kingsnorth et al., 2002; and Miethe, 1987) charge reductions (Radelet et al., 1985;
Nardulli et al., 1985; Spohn et al., 1987; Albonetti, 1992; and Miethe, 1987), and the

magnitude of reductions (Nardulli et al., 1985 and Miller and Sloan 1994).

Legal Factors

According to Rainville (2001), prosecutors use legal factors to justify their decisions
to process cases. Legal factorsinclude the prior record of the offender, the seriousness of the
offense, the degree of injury, the amount of damage, the strength of evidence, and the
possession of aweapon. Empirical studies investigating the impact of legal variables find
mixed results. Schmidt and Steury (1989), Bynum (1982), Albonetti (1987) and Kingsnorth

et al. (2002) each find that a suspect’s prior record results in the greater likelihood of

10



prosecutors deciding to file charges. Albonetti’ s (1986) and Albonetti and Hepburn (1996)
studies of drug courts further report that prior record level increases the likelihood of
prosecution versus defendants receiving deferrals into a drug treatment program.
Conversely, Albonetti (1992) find that prior record significantly increases the odds of
receiving a charge reduction.

With regard to severity, the use of a weapon and injury to the victim are factors that
may impact sentencing outcomes, by creating aggravating circumstances. Miller and Sloan
(1994) find that more serious crimes and the use of a weapon are related to smaller charge
reductions for felony cases. Kingsnorth et al. (2002) and Schmidt and Steury (1989)
similarly find that seriousinjuriesinflicted on the victim yield a greater likelihood that cases
are processed. Albonetti (1986) reports that the use of a weapon significantly affects
decisions to file and reduce charges (Albonetti, 1992).

Several studies report that the strength of evidence also has a significant effect on the
decision to file charges (Albonetti, 1987; Spohn et a., 1987; Moore, 1998; Schmidt and
Steury, 1989; Horney and Spohn, 1996). Albonetti (1987) notes that the likelihood of
prosecution increases with the availability of physical and corroborative evidence. Evidence
problems are given as a crucial reason for deciding to reject or dismiss charges against an
offender. Moore (1998) finds the availability of physical evidence isrelated to the decision
to prosecute a case, and Schmidt and Steury (1989) report the strength of evidence to be
related to decisions to prosecute cases. The strength of evidence may influence a
prosecutor’ s decision to go to trial because weak evidence may result in alost case.

However, according to Horney and Spohn (1996), the decision to fully prosecute rape cases

11



is not related to the availability of physical evidence. Thus, the importance of evidence may

depend on the type of crime involved.

Extralegal Factors

Extralegal factorsinclude ascribed characteristics of defendants, such as age, race,
sex, socia class, and offender/victim relationship. Research on discriminatory treatment in
the criminal justice system focuses typically on the effects of these variables, controlling for
relevant legal factors. For instance, in the prosecution of sexual assault cases, both the
credibility of the victim and the offender frequently are based on extralegal characteristics,
which may lead to unfair dismissal of cases (Frohman, 1997 and Rainville, 2001).

Most disparity research centers on the race and sex of offenders and often resultsin
mixed findings. Kingsnorth et a.’s (2002) and Albonetti’ s (1986 and 1987) studies yield no
significant effect of race on the decision to file charges. Albonetti (1992) finds race to have
no effect on charge reductions. Race also has no effect in decisions to prosecute cases or in
charge reductionsin Horney and Spohn’s (1996) study. However, Bynum (1982) finds that
race affects the decisions to prosecute and that blacks are significantly more likely than
whites to receive gun charges, and Spohn et al. (1987) report race, ethnicity, and gender to be
significant, with Hispanic males being most likely to be prosecuted fully. Empirical
evidence supports the claim that the race of the victim is also taken into consideration,
especialy in homicide cases (Paternoster, 1984 and Radelet and Pierce, 1985) and sexual
assault cases (Frohnmann, 1997; Spears and Spohn 1996 and 1997; and Spohn et a. 2001).
Albonetti and Hepburn (1996) report that the minority status of young defendants with a

previous record, significantly increases their chances of being diverted into a treatment
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program. In astudy that explored interaction effects of race and sex, Spohn et al. (1987) find
that both Hispanic and Black males are more likely to be prosecuted, than white males.

The results of several studies suggest that courtroom actors are being chivalrous
toward female offenders. In Albonetti’s (1986) study investigating post-indictment decisions
of prosecutors, she finds that prosecutors are more likely to discontinue cases when
defendants are female. Sex also influences charge reductions (Hagan et a., 1980), the
decision to file cases and to dismiss them (Kingsnorth et al., 2002) and the decision to
dismiss and to reduce charges (Miethe, 1987).

Research investigating disparities in the criminal justice system often shows that the
age of the defendant can lead to both favorable and unfavorable outcomes, depending on the
stage of the criminal justice process under study. Albonetti and Hepburn (1996) find that
diversion into drug treatment programsis more likely for younger defendants, but Albonetti
(1992) finds that older defendants are at an advantage in receiving charge reductions
compared to defendants younger than 23. A study exploring misdemeanor theft charges,
reports that elderly defendants are more likely to receive economic penalties than younger
defendants (Feinburg and McGriff, 1989).

Although the results are mixed, theory and empirical findings demonstrate that
extralegal variables should be included in models when investigating decisions by
prosecutors. Thus, prosecutorial discretion is one way in which disparities in punishment
may occur in the criminal justice system. Differencesin the quality of legal representation
may be another way in which inequality is reproduced. The following section addresses

whether or not legal representation and pleatype impact the likelihood of receiving charge
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reductions and disposition reductions, and further, if these processual factors will mediate

racial disparities.

THE ROLE OF INDIGENT DEFENSE

As noted above, conflict theorists argue that access to quality legal counsel may be
one of the primary mechanisms by which inequality is produced and reproduced in social
control institutions (Reiman, 1998). There are three primary ways in which states provide
counsdl to indigent defendants; through public defender programs, assigned counsel systems,
and contract attorney systems (Indigent Defense, Bureau of Justice Statistics, 1996, see also,
Blumberg, 1970 and Cole, 1980). Public defender programs are the primary method for
indigent criminal defendants’ representation in thirty states. These programs can either be
public or private non-profit organizations that have an appointed individual in charge of the
system of representation for each county of the state. The assigned counsel system utilizes
court appointed private attorneys. This system can be one of two types: the ad hoc system,
where ajudge appoints a private attorney for a case and/or the coordinated assigned counsel
system, in which an administrator appoints the counsel rather than ajudge. Contract attorney
systems, “involve governmental units that reach agreements with private attorneys, bar
associations, or private law firmsto provide indigent services for a specific dollar amount
and for a specified time period” (Bureau of Justice Statistics, Indigent Defense Statistics, p
2). In North Carolina, fourteen districts have public defender systems, covering twenty two
of the state’s 100 counties. Public defenders are state paid; however, offenders have to pay

attorney feesif they are found guilty.
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The common conception is that private counsel is more effective than the means of
defense provided to indigent defendants (Sterling, 1987). Some argue that public defenders
are less effective than private counsel due to their lack of resources and overwhelming
caseloads. Others claim, however, that public defenders are just as effective because of their
relationships with other courtroom actors. Empirical evidence on the effectiveness of legal
counsel is mixed.

Typicaly, it is believed that indigents receive alower quality of legal service
(Sterling, 1987), and some indigent defendants share this perception (Casper, 1971). Severa
authors note that public defenders are underpaid, poorly trained, lacking in resources for their
casel oads lacking prestige (Cole 1980; Casper, 1972, 1980; Oaks and Lehman, 1970;
Guevara et al, 2004). Consistent with a conflict perspective, Walker et al. (2000) argue that
economic discrimination is occurring, impacting sentence severity because poor defendants
arelesslikely to have privately retained counsel and to be released prior to trial. Clarke and
Koch (1976) argue that income impacts sentencing because low income defendants are at a
“disadvantage in obtaining both bail and a skilled attorney, which in turn reduced his[sic]
opportunity to prepare for trail, plea bargaining, and sentencing” (p 86). Emmelman (2003)
asserts that indigent defendants are “ offered less incentive to plea bargain, and have less to
lose by taking their casesto trial” (p 124).

While some scholars argue that public defenders offer their clients alower quality of
defense than privately retained attorneys, Skolnick (1980) argues that the public defenders
are at a disadvantage because their clients are “indigent, and therefore are more likely to
exhibit such disadvantages of poverty as inarticul ateness, relative inability to aid in their own

defense” (p 269). Similarly, Stover and Eckart (1975) posit that public defenders receive less
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favorable dispositions because of their clients’ low socio-economic status, inability to make
bail, and prior records.

Black defendants may face negative treatment from the criminal justice system both
directly and indirectly, as adirect result from their race and an indirect result due to their
socioeconomic status. Focal Concerns (Steffensmeier et a., 1998, 2000; Steffensmeier and
Demuth 2000) and Uncertainty Avoidance/Causal Attribution Theory (Albonetti, 1986, 1987,
1991) both address the idea that black defendants may be seen as more blameworthy and
dangerous. Kirschenman and Neckerman’s (1991) idea of “statistical discrimination” can
help to explain attorney behavior. It could be possible that private attorneys are hesitant to
take on cases of black defendants because they are concerned that stereotypes of criminality
may influence other courtroom actor’s perceptions of their clients. Although indigent
defenders do not have the same discretion as private attorneys in case selection, they may
commit less to cases of black defendantsiif it is assumed that their client will be perceived as
criminal, thus reducing the chances of winning the case. Further complicating the situation
is the relationship between race and economic inequality, which may exacerbate the
discrimination that black defendantsface. A relationship between ones' race and
socioeconomic status may exists, in which blacks are more often disadvantaged, thereby
negatively impacting their ability to afford a private attorney. The Bureau of Justice
Statistics reports that black defendants are more likely to be represented by public defenders
than their white counterparts (Indigent Defense, Table 3). If itisin fact true that public
defenders do not obtain favorable outcomes as often as privately retained counsel, black
defendants will be disadvantaged more so than their white counterpartsin their sentencing

outcomes. Perhaps, disparitiesin the criminal justice system are not resulting from overt
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racial discrimination, but instead may be an indirect result of economics and legal
representation.

Some research challenges thisview. Nagel (1973) argues that public defenders
provide higher quality representation, while other scholars argue that there is no difference
between public defenders and assigned counsel (Cohan, 1977 and Vining, 1978). The
courtroom workgroup perspective offers an argument suggesting that public defenders will
be able to offer their clients a high quality of representation due to their relationships with
other actors within the court. From this perspective, working rel ationships are necessary
between courtroom actors in order to maintain the efficiency of court processing. Familiarity
among court actors helps one to anticipate their actions and can reduce uncertainty in the plea
bargaining process. In an interview on plea bargaining, with “newcomer,” a defense attorney
with less than a year of experience, arespondent revealed that “failure to cooperate leads to
harassment, closing of all thefiles, refusal to plea bargain on all of the defense attorney’s
cases, and finally, to higher sentences for the defendant” (Heumann, 1977 p. 69). Dueto
these consequences, public defenders may be more likely to negotiate pleas, thus gaining
more favorable outcomes for their clients than private attorneys are able to achieve for their
clients. Differencesin favorable outcomes by attorney type may be aresult of pleatype
rather than quality of representation. If courtroom relationships affect an attorneys' ability to
negotiate pleas, offenders with public defenders may be at an advantage.

Courtroom actors are concerned about reducing uncertainty, which is why plea
bargaining is utilized. According to Church (1976, 1980) “the goal of the negotiation process
is generaly the same: avoidance of the uncertainty and potential risksto all participants

inherent in atrail” (p. 192). Dueto their relationships with courtroom workgroups, Walker
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and his colleagues conclude that “public defenders are in a better position than private
attorneys to negotiate favorable plea bargains and mitigate punishments’ (p. 130). Oaks and
Lehmann (1970), Heumann (1977), Croyle (1983), Heany (1991) Dixon (1995), Hall (1999)
and Engen and Steen (2000) discuss courtroom actors’ disposal of cases by means of plea
and charge bargaining in order to manage court organizations efficiently and to maintain
working relationships. Heumann describes plea bargaining as a “necessary evil” because it

has to occur in order for courts to be managed efficiently (1978, 1980).

Empirical Evidence

Several studies demonstrate that offenders represented by private attorneys receive
more favorable outcomes. Using 1964 felony cases in Cook County, Oaks and Lehman
(1970) report that public defenders had only 8% of their cases dismissed, while private
attorneys achieved a dismissal rate three times greater, having 29% of their cases dismissed.
They also report that 28 percent of public defenders’ clients received probation rather than
jail time, while only 14 percent of other legal counsels defendants obtained probation (Oaks
and Lehman, 1970). Champion (1989) notes that private attorneys have more cases dropped
than the public defenders.  Without controlling for relevant variables, Sterling (1983) reports
that private attorneys are more likely to obtain deferred dispositions, public defenders are
more likely to obtain charge reductions, and that court appointed counsel receives the least
favorable outcomes with regard to both. Multivariate analysis shows that favorable
outcomes for attorney type vary by charge, with private attorneys having cases deferred most
often (Sterling, 1983). In North Carolina, felony defendants who retain private counsel are

more likely to receive charge reductions to misdemeanors or to lesser felonies than are
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offenders not represented by private counsel (NCSPAC, 2002b).

Some scholars find that indigent defendants fare better than those represented by
privately retained legal counsel. Gueveraet a. (2004) explore the interactions of race with
attorney type and find that white youths with public defenders are more likely than white
youths with private attorneys to have charges dismissed. Similarly, non-white youths with
public defenders are more likely than non-white youth with private attorneys to have charges
dismissed (p 358). So, both white and non-white youths receive more favorable outcomes
when represented by public defenders rather than private attorneys. Hanson et al. (1992) find
that contract attorneys had the highest rates of convictions on reduced charges.

Finally, some studies find that favorable outcomes are similar between private
attorneys and public defenders. According to the Bureau of Justice Statistics, Hermann et al.
(1977) and Hanson et a. (1992), conviction rates for privately funded and publicly funded
defense are similar (Indigent Defense Satistics and Defense Counsel in Criminal Cases,
2000). Wheeler and Wheeler (1980) argue that conviction and jail disposition outcomes are
similar for appointed counsel and private attorneys for felony defendants when controlling
for pretrial status, previous convictions, and charge. Wheeler and Wheeler (1980) find in
their study in Houston that differencesin rates of conviction exist between attorney types, but
these differences are based primarily offense type. Another study found that differencesin
dispositions for clients represented by private attorneys, court appointed, and public
defenders were found to disappear when bail status was taken into account (Taylor et al.
1972).

The likelihood of receiving favorable outcomes may be based on plea bargaining.

Blumberg (1970) reports that defendants with legal aid and assigned counsel are
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more likely to have plea bargaining suggested to them at their initial interviews because of
time constraints. Oaks and Lehman’s (1970) data on felony cases from Cook County
demonstrates a difference in the rates of pleas from legal counsels, while private attorneys
and appointed counsel having similar percentages (68 and 69 respectively) and public
defenders having 82 percent of their cases resulting in guilty pleas. Cohen et al. (1983)
report that public defenders’ clients plead guilty nearly 87 percent of the time, while private
attorneys’ clients plead guilty only about 59 percent of the time. Champion (1987) finds that
public defenders obtain more convictions than private attorneys as aresult of plea bargaining
and that private attorneys obtained more convictions through trial than do public defenders.

Multivariate analyses show mixed results regarding the abilities of legal counsel to
obtain favorable outcomes for their clients through plea negotiations. Feinburg and McGriff
(1989) explore the relationship of plea and age, finding that pleaisirrelevant for the elderly,
but significant in predicting sanctions and fines for young defendants. In North Carolina,
offenders who plead guilty are 26% more likely to receive a misdemeanor conviction, 19%
more likely to be convicted of aless serious felony, and 29% less likely to receive an active
sentence than offenders who go to trial (NCSPAC, 2002b). Hagan et al. (1980) find pleasto
have a negative effect on charge reductions and Spears and Spohn (1996 and 1997) find that
plea has no effect on the decision to file charges. Within the prosecutorial discretion
literature, pleais often ignored in analyses, even though it is commonly accepted in the
sentencing literature to impact sentencing outcomes.

Finally, astudy of the North Carolina Sentencing and Policy Advisory Commission

(NCSPAC, 2002b) investigates sentencing disparity under structured sentencing in North

Carolina. The study explores four types of “breaks’ in the criminal justice system: 1)
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felonies reduced to and resulting in misdemeanor convictions 2) felonies reduced to and
resulting in less serious felony convictions, 3) convictions resulting in the offender receiving
an active sentence and 4) the severity of the active minimum sentence length. The North
Carolinareport conveys that several legal, extralegal and case processing variables are
relevant when predicting charge reductions. Not surprisingly, in al four models, defendants
with more serious criminal histories receive less favorable outcomes. The more serious the
charge, the lesser the chances of receiving a reduction to a misdemeanor, but the more likely
of recelving areduction to alesser felony. Raceis not significant in any of the models, but
sex is significant, with males being less likely than females to receive “breaks’ (NCSPAC,
2002b). Older offenders also are disadvantaged at receiving reductions. Defendants
represented by private attorneys and defendants that plead guilty are found more likely to
receive reductions to misdemeanors and to less serious felonies.

In summary, the prosecutorial discretion and sentencing literatures convey mixed
results on the impacts of legal, extralegal, and case processing variables on outcomes at
different stages throughout the criminal justice process. If sentencing guidelines are to work
effectively, legal variables such as offense seriousness and prior record level should be the
only factorsinfluencing prosecutorial decision making. However, evidence indicates that
characteristics of the defendant and the victim, and processual factors such as the type of plea
and type of legal counsel may impact charging and plea bargaining, which may undermine
the goals of uniformity and equality in punishment.

The literature is also limited in a number of ways that the present study will address.
One mgjor limitation in the literature is that the interaction of race and sex is not often tested,

which is problematic because theory points to black males as being perceived as more
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dangerous and thus more likely to receive harsher sentences. Furthermore, within the
prosecutorial discretion literature, few studies control for or measure the impact of attorney
type in predicting charge reductions and sentencing outcomes. Some sentencing research
investigates this relationship, but the studies tend to be from older data, focusing more on
pleabargaining. A notable exception is Gueveraet a.’s (2002) study, which examines
attorney type within juvenile court. The literature islacking because few studies utilize
multivariate analyses to fully explore prosecutorial decision making and differencesin
favorable outcomes between attorney types. Finally, despite the argument that sentencing
guidelines increase the importance of charging and plea bargaining, very little research has
examined the exercise of prosecutorial discretion in jurisdictions with sentencing guidelines.
The analyses that follow examine whether the likelihood of receiving charge
reductions and disposition reductions are related to defendant characteristics, legal variables,
such as the offense seriousness and prior record of the defendant, or case processing
variables. Specificaly, how do the case processing variables — the type of legal
representation and the type of plea entered —impact the likelihood of a defendant having
their charges reduced to aless serious charge, and how do these variables impact the
disposition? Finaly, do these processual variables mediate racial disparitiesin charge
reductions and disposition reductions? The following section will outline the hypotheses for

receiving charge reductions and disposition reductions.

HYPOTHESES

Although offender characteristics should not be a factor in sentencing outcomes when

constrained by sentencing guidelines, the literature reveals significant effects of severa
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extra-legal variables on charging decisions, which in turn may affect sentencing and
sentencing disparity. If the displacement hypothesisis supported, suggesting that disparity
has not been removed but simply displaced, extra-legal factors will continue to exert
significant impacts on sentencing outcomes. Thus, | derive the following hypotheses related
to hydraulic displacement:

Hypothesis one follows from the Chivalry Hypothesis. Hypotheses two and three are
derived from the Focal Concerns and Uncertainty Avoidance/Causal Attribution
perspectives. Based on Focal Concerns Theory and Uncertainty Avoidance/Causal
Attribution Theory, it is expected that males, especially black males, will receive the least
favorable outcomes because they are most likely to be perceived as threatening and
dangerous to society.

Hypothesis 1 — females will be more likely than males to receive charge reductions

and disposition reductions, net of legal factors.

Hypothesis 2 — white offenders will be more likely than minorities to receive charge

reductions and disposition reductions, net of legal factors.

Hypothesis three follows from Focal Concerns and Uncertainty Avoidance/Causal
Attribution Theory, it is expected that males, especially black males, will receive the least
favorable outcomes because they are most likely to be perceived as threatening and
dangerous to society.

Hypothesis 3 — The effect of race will be greater for males than females, such that

non-white males are least likely to receive charge reductions and disposition

reductions.

Legal variables should also prove to be significant in predicting charge reductions and
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disposition reductions. It is also expected that people with previous records will be perceived
as more dangerous to society and more likely to recidivate.
Hypothesis 4 — Offenders with extensive prior records will be less likely to receive
charge reductions and disposition reductions.
Hypothesis 5- Offenders charged with more serious offenses will be less likely to
receive charge reductions and disposition reductions.
The conflict perspective and literature on legal representation argues that offenders
represented by indigent defense will not receive as high quality of representation as those
being represented by private attorneys because of their inferior training, inadequate
experience, and lack of timeto invest in cases.
Hypothesis 6 - Offenders represented by privately retained legal counsel will be more
likely than those represented by court appointed attorneys or by public defenders to
receive charge reductions and disposition reductions.
Hypothesis 7 - Defendants that plead guilty will be more likely to receive charge
reductions and disposition reductions.
Hypothesis 8 — The type of legal representation a defendant has and the pleatype they
enter will mediate racial disparity in charge reductions.
The hypotheses outlined above will be tested using data provided by the State of North
Carolina Sentencing and Policy Advisory Commission and the Office of the Administrator

for the Courts.

METHODS

The data are from the fiscal year of 1999-2000 and includes all cases for which a
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defendant was charged with afelony and in turn was convicted of either afelony or
misdemeanor (N=42,204). North Carolina s 100 counties are divided into 46 superior court
judicial districts and 30 prosecutoria districts. Fourteen districts have public defenders
(NCSPAC, 2002b). Indigent defense services vary by county. Approximately 22% of North
Carolina s population is comprised of African Americans, but they comprise 65% of the
convicted felons and make up 63% of the state’s prison population. Of the felony conviction
sample (N=27,015) 86.6% are males and 64.7% are females (NCSPAC, 2002b). The final
analysis consists of asample of 41,531 cases as aresult of filtering out cases where the race
of the offender is unknown (n=129) and first degree murder cases.

The datainclude ascribed characteristics of defendants (race, sex, age), the type and
class of the most serious offense at indictment and at conviction, prior record level, the type
of disposition required by the guidelines (active, which requiresjail time or non-active,
which could be an intermediate sanction or probation) the minimum and maximum of the
presumptive sentence range, the pleatype, and the type of legal representation (private
counsel, public defender or court appointed attorney). The data are limited because a
measure of the defendant’sincomeis not available. In addition, the data are limited in that
dismissed and acquitted cases are not available, which prevents comparison with some other
studies investigating prosecutorial discretion. The North Carolina data are unique; however,
because they include the most serious offense not only at conviction, but also at indictment.
This allowed for the computation of changes in offense seriousness between indictment and

conviction, aswell as changes in the type of sentence disposition required by the guidelines.
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Dependent Variables

In order to examine the significance of the role of defense attorneysin the
criminal justice process, | analyze three dependent variables that measure changes in the
severity of charges post-indictment. The first dependent variable is a dichotomous measure
that conveys whether the defendant’ s most serious charge was reduced from afelony to a
misdemeanor (1=yes, 0=no). The second dependent variable is also dichotomous and shows
if the defendant was convicted of aless serious felony charge than that for which they were
originally indicted (1=yes, 0=no). This measure is computed for all defendants convicted of
afelony. The final dependent variable examines whether the disposition required by the
sentencing guidelines changes between the initial indictment and conviction (1=yes, 0=no).
This latter measure is computed for all cases for which conviction on the original indictment
would result in a mandatory active prison sentence. It indicates whether the case falls below
the dispositional line on the sentencing chart, meaning that an active prison sentence is no

longer mandatory, based on the conviction offense.

Independent Variables

In North Carolina, a defendants’ legal representation can be separated into four
categories: private representation, court appointed representation, public defenders, or
waived counsel. Therefore, | computed four dichotomous indicators representing attorney
type. Asnoted above, previous research suggests that legal representation may impact the
likelihood of a defendant receiving afavorable outcome. It has also previously been shown

that pleading guilty instead of going to trial, yields a more lenient sentence for defendants.
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Pleatypeis coded so that zero represents offenders that plead not guilty and that one
represents offenders that plead guilty.

North Carolina guidelines divide prior record points into six sub categories or levels,
ranging from zero points (level 1) to nineteen or more points (level 6). Race' is determined
by court officials and is coded in the data set as White, Black, Unknown, Asian, Hispanic or
Other. Since the sample sizes of the Asian, Hispanic, and Other group were small, |
compiled them into a category with Blacks, in order to make the analysis Whites (coded 0)
versus Non-Whites (coded 1). Fiske (2000) notes that people detect each other’s probable
race “within milliseconds of meeting” (p 306), which could lead severa of the offendersto
be incorrectly classified. Additionally, research notes that people may identify themselves
different than others (Rodriguez and Cordero-Guzman, 2004). In the context of this research,
how the individua is classified by othersiswhat is important, being that courtroom actors
may stereotype based on their perception of the defendant’ srace. Although the race of the
individual should legally not affect the charge or sentence received, theories reviewed above
predict that race will matter and that race will interact with sex. Therefore, an interaction
term (nwmale) isincluded in the models. Offense type and court district (dummy coded) are
controlled in the models. Offense type categories, property offenses, person offenses, and
drug offenses were included in the model, excluding “other” offenses for the reference

category.

ANALYSISAND RESULTS

Descriptives

1| assessed both White versus Non-White and White versus Black and the pattern of significance for the models
issimilar.
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Descriptive statistics appear in Table 1. Seventeen percent of the sample isfemale
and 83 percent ismale. Thirty nine percent of the sample is white, while 61 percent is non-
white. The average age of defendants charged with afelony in North Carolinais 29.
Twenty-six percent of the sample are represented by private counsel, 49 percent by court
appointed counsel, 18 percent by public defenders, and 7 percent of the sample waived their
right to attorney. Nearly all the sample pled guilty (98%). Person charges make up 15
percent of the sample; drug charges, 31 percent of the sample; property charges, 42 percent
of the sample; and “ other” charges, 11 percent of the sample. Approximately half (49%) of
the sample received a charge reduction, with 36 percent of the sample being convicted of
misdemeanors. Only 6 percent (n=2,665) of offenders had their dispositions reduced to
active sentences to discretionary portion of the grid, but this represents 53% of cases facing
mandatory prison sentencesif convicted of the original indictment.

Consistent with the literature, crosstabulations” illustrate that white defendants
are lesslikely to be represented by court appointed counsel and public defenders than non-
white defendants (see Table 2). About 72% of the non-white sample in North Carolinais
indigent. Slightly more than half (51.3%) of the non-white sample was represented by court
appointed counsel and another 21.1% was represented by public defenders, while only 21.3%
retained private counsel. Approximately 60% of the white sample in North Carolinais
indigent. Nearly 46% of the white sample receives representation by court appointed
counsel, amost 14% by public defenders; and one third by privately retained counsel. The
rates of waiving the right to counsel are similar among whites and blacks (7.0% vs 6.3%).

Representation by the different types of counsel is similar for males and females (see

Table 3). Approximately half of the sample of males and femalesis represented by court

2 Comparisons of Means Tests are included on Crosstabulation Tables.
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appointed counsal (49.2% vs. 48.6%). Males are slightly less likely to be represented by
public defenders than their female counterparts (18.1% vs. 19.1%), but males were slightly
more likely to have retained private counsel (26.4% vs. 24.6%). A higher percentage of
females waived their right to counsel than males (7.7% vs. 6.4%).

A crosstabulation® of race and sex by attorney type shows that white females and non-
white females are represented by court appointed attorneys at similar rates (48.5% vs. 48.8%)
(see Table 4). Non-white males are more likely to be represented by court appointed
attorneys than white males (51.7% vs. 44.8%). Non-white females are the most likely to be
represented by public defenders and white males are the least likely to be represented by
public defenders (22% vs. 13.2%). Both white males (35.1%) and white females (27.9%)
retain private counsel more often than their minority counterparts (21.3% and 21.6%), which
is consistent with the Conflict theory. As suggested, non-whites are more likely to be at an
economic disadvantage, and as aresult, they are less likely to be able to afford private
representation. Again, all groups have similar rates of waiving their right to counsel.

Rates of pleading guilty are similar across race and sex (see Tables5 and 6). Females
are only one percent more likely than males to plead guilty. Table seven shows that white
females (99.1%) have the highest rates of guilty pleas and that black males have the lowest
rates (97.9%). Theserates are not surprising. The efficiency of the court relies on cases
being processed quickly, which is achieved through plea negotiations, which alow attorneys

to avoid the lengthy trial process.

Multivariate Analysis

% Multinomial logistic regression was performed to further investigate the relationship between attorney type
and race. See Table 14 for tables.
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| estimate a series of logistic regression models predicting the three dependent
variables: charge reductions to misdemeanors, charge reductions to less serious felonies, and
reduction in required disposition set by guidelines for the indictment charge. For each
dependent variable, | estimate three models. The base model includes the extralegal
variables race, sex, age of the offender at the time of conviction, and an interaction of race
and sex. The base model also includesthe legal variables offense class (i.e. seriousness) of
the indictment charge, the offender’ s prior record level, the type of offense (property, person,
or drug, with other as the reference), the presumptive sentence at indictment, and the court
district which isdummy coded. Attorney typeis added to the second model, and an indicator
of guilty pleais added to the third model. The analysisis performed in this order to test if
attorney type or plea mediates any potential race disparities.

| first explore charge reductions to misdemeanors. Thisanalysis
includes the full sample of felony indictments (n=41,531). Next, | investigate charge
reductionsto less serious felonies, using a sample (n=26,942) of felony convictions where
the race of the offender is known. The three model specifications will remain the same;
however, due to collinearity* problems, the race x sex interaction is excluded from the base
model. Finally, the third step of the analysis examines reductions in the required disposition.
The sample (n=5,059) includes only cases for which prison would be required if the offender
was convicted of their original indictment. Again, the race x sex interaction is excluded due

to collinearity problems.

Charge Reductions to Misdemeanors

Table 8 presents findings from the logistic regression models predicting charge

* Collinearity was evident by inflated standard errors when the interaction term was included in the models.
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reductions to misdemeanors. In the base model the ascribed status characteristics of the
defendant are all significant with the exception of sex. The odds of receiving a charge
reduction to a misdemeanor are related to race, age, and the race x sex interaction. Themain
effect of race in the table represents the ratio of the odds of charge reductions for non-white
versus white females and shows that non-white females have 31% greater odds than white
females of receiving a charge reduction. The negative coefficient for the interaction term
indicates the effect of race is negative among males — that is, non-white males are less likely
to receive charge reductions to a misdemeanor.

The odds of receiving a charge reduction to a misdemeanor are related to all of the
legal variables. The effect of offense class (seriousness) and prior record level are both
negative, meaning that offenders charged with more serious crimes and those with more prior
record points resulting from prior convictions are less likely to receive charge reductions.
However, defendants facing longer presumptive sentences are more likely to receive a charge
reduction to amisdemeanor. With regard to offense type, “other” offense is the reference
group and the most likely to be reduced. Those charged with an offense against a person are
the next most likely to be reduced, while offenders faced with drug charges are the | east
likely to have charges dropped to a misdemeanor.

Model two introduces attorney type into the equation and tests hypothesis number six.
As predicted, the type of legal representation significantly affects the likelihood of a charge
reduction. Adding legal representation improves the fit of the model (chi-square = 546.289;
df = 51; p<.05). With private attorney as the reference group, offenders represented by court
appointed counsel have 32% lower odds of receiving a charge reduction and offenders

waiving their right to counsel have 95% greater odds than those represented by private
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counsel to have their charges reduced to misdemeanors. The effect of public defender is not
significant, meaning that offenders represented by public defenders are equally aslikely as
clients represented by private attorneys to have their charges reduced to misdemeanors. All
of the legal and extralegal variables are significant in this model. The only notable change
that results with the addition of attorney type isthat sex becomes significant, meaning that
white females have a nine percent greater odd of receiving a charge reduction to a
misdemeanor than white males. The effects of the other variables remain significant and in
the same directions as the previous model. The effects of race and drug offense increase
dightly, while the effects of the interaction of race and sex, prior record level and offense
class decrease dightly, but remain significant.

The last model tests whether the log-odds of having charges reduced from afelony
to amisdemeanor is related to the plea type and whether this accounts for the effects of
attorney type. Adding pleato the model improves thefit (chi square = 61.178; df = 52;
p<.05). Thismodel tests hypothesis seven: defendants who plead guilty will be more likely
to receive charge reductions and disposition reductions. As expected, for offenders who
plead guilty, the odds of having their charges reduced from afelony to a misdemeanor are
about 2.5 times greater than for offenders convicted in atrial. With the addition of pleatype
to the model, the coefficients for race, sex, and drug offense increase, while the coefficients
for the interaction of race and sex and offense class decrease slightly. Non-whites have 32%
greater odds, females have 9% greater odds, and non-white males have 29% lesser odds of
having their charges reduced to a misdemeanor. Adding pleatype to the model causes the
effect of public defender to become significant. In comparison to defendants with private

attorneys, those with court appointed counsel are 31.5% less likely to receive reductions to
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misdemeanors and those represented by public defenders are 8.7% less likely to receive
reductions to misdemeanors, while those that waive their right to counsel have 95.6 percent
greater odds of receiving a charge reduction to a misdemeanor.

To convey the magnitude of the effects on receiving a charge reduction to a
misdemeanor, | calculate predicted probabilities for the race by sex categories, the categories
of attorney type, and for pleatype while holding all other variables at their means. Table 9
displays the predicted probabilities for having charges reduced to a misdemeanor. Non-white
females (.389) have the highest probability of having their felony charge reduced to a
misdemeanor, while the other categories of the race by sex interaction have similar rates.
The probability of non-white females receiving a reduction to a misdemeanor is.067 higher
than white females, .086 higher than white males, and .097 higher than non-white males.
This suggests that the significant interaction between race and sex primarily reflects the more
lenient treatment of non-white females, rather than more punitive treatment of non-white
males. With regard to effectiveness of legal representation, those that waived their rights to
attorney actually have the highest probability of having their charge reduced to a
misdemeanor (.502). The probability of defendants represented by private attorneys
receiving a charge reduction to a misdemeanor is .340, which is.079 higher than the
probability for clients of court appointed offenders and is .02 higher than for those
represented by public defenders. This reveals that although the difference between public
defender and private counsel is significant, it issmall. Defendants that plead guilty had a
probability of .309 of receiving a charge reduction to a misdemeanor versus .018 for those

that plead not guilty.
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Charge Reductions to Less Serious Felonies

The second step of the analysis examines charge reductions to less serious felonies.
Thisanaysisislimited to 26,942 offenders who were both charged and convicted of felonies,
thirteen percent of whom are female and 87 percent are male. Thirty five percent of the
sampleiswhite, while 65 percent is black. Descriptive statistics for this sample appear in
Table 1.

Again, aseries of logistic regression models are estimated, predicting the log-odds of
receiving a charge reduction. Table 10 presentsthe results. The baseline model tests
hypotheses one through five, predicting the relationship of legal and extralegal variablesin
the likelihood of receiving charge reductions. In the baseline model (model 1) the extra
legal variables of race and age are statistically significant, while sex isnot. The effect of
non-white indicates that non-whites have 17% greater odds than white offenders to receive
charge reductions to less serious felonies. The legal variable prior record level is not
significant, but offense classis significant, meaning that offenders charged with more serious
crimes have 2.3 times greater odds of having their charges reduced to lesser felonies. The
effect of all the offense types are positive, with drug offenses having the greatest odds with a
rate of nearly 6 times more likely than those charged with “other” offenses to receive a
charge reduction. Presumptive sentence has a negative effect indicating that defendants
facing longer sentences are less likely to receive charge reductions. District isalso
significant.

The second model adds attorney type and tests hypothesis six, which posits that
offenders represented by privately retained counsel are more likely to receive charge and

disposition reductions. Adding attorney type improves the fit of the model (chi-square =



9.221; df =50; p<.05). The same variables remain significant, with the coefficient for race
increasing slightly. The effect of court appointed attorney is significant, while the effect of
public defender and waived right to counsel are not. Defendants represented by court
appointed counsel have 11.3% lesser odds of receiving a charge reduction than those
represented by a private attorney, whereas those represented by public defenders and those
that waive their rights fare equally well as defendants represented by private attorneys.

The final model estimates the log-odds of receiving a charge reduction to aless
serious felony when pleatype istaken into consideration. It tests hypothesis seven, that
offenders who plead guilty will be more likely to receive charge reductions and disposition
reductions. Adding pleatype improvesthefit of the model (chi-squared = 235.788; df = 51;
p<.05). Race, age, offense class, offense type, presumptive sentence, district and court
appointed attorney remain statistically significant and in the same directions. The effect of
race increases slightly and the effect of court appointed counsel diminishes slightly with the
addition of pleatype. Asexpected, if adefendant enters a guilty pleathe odds of receiving a
charge reduction are approximately 5.6 times greater than for those that plead not guilty.

To further understand the significant effects, | calculated predicted probabilities of
charge reductions and the results can be found in Table 11. While holding all variables at
their means, | calculated predicted probabilities for the categories created by the additive
effects of race and sex, the categories of attorney type, and for pleatype. Non-white females
(.165) have a greater probability than any other group of receiving both a charge reduction to
amisdemeanor and to aless serious felony. However, their probability of having a charge
reduced to aless serious felony isonly .023 greater than their white female counterparts.

White males have the lowest probability of having a charge reduced to aless serious felony.
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Defendants represented by court appointed attorneys (.140) have a small disadvantage in
comparison to those represented by public defenders (.152), those waiving their right to
attorney (.152), and those represented by private attorneys (.153). As expected, offenders
that plead guilty have a .12 greater probability of receiving a charge reduction to aless

serious felony than offenders that plead not guilty.

Disposition Reductions from Active to Non-active

The last step of the analysis investigates reductions in charge severity that result in a
change in the type of disposition required from prison to non-prison. The analysisislimited
to cases where prison would be required if the offender was convicted of the original
indictment (n=5,059). Table 1 depictsthat only six percent of this sample isfemale and more
than two thirds of the sample is non-white (68%). Lessthan half (47%) of the sample have
been convicted of crimes in which the guidelines mandate an active or prison sentence,
whereas more than half (53%) have been convicted for crimesin which ajudge may impose
a non-active sentence, such as an intermediate or community-based sanction.

The final analysis useslogistic regression to predict the log-odds of adisposition
requiring an active (prison) sentence being reduced to a charge for which an intermediate or
community sanction are possible. Asin the previous analyses, the baseline model includes
race, sex, and age of the defendant, the offense class at indictment, prior record level, and
offense type. This baseline model tests hypotheses one through five, which predicts the
relationship between legal and extralegal variables on the likelihood of receiving charge
reductions and disposition reductions. The interaction of race and sex was excluded from the

model due to collinearity. The results are displayed in Table 12. The effects of offenders
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sex and age are statistically significant. Females have 60% greater odds of having their
disposition reduced to a non-active sentence than males.

Unlike the previous analyses, race does not exert a significant effect on disposition
reduction. Prior record level, offense type, presumptive sentence duration, and court district
also have significant effects. The effect of prior record level is negative, which indicates that
the more extensive the defendant’ s prior record is, the lesser their odds of receiving a
disposition reduction. In reference to offenders charged with “other offenses,” those charged
with property offense are about four times more likely to receive adisposition reduction to a
non-active sentence. Those charged with crimes against people had odds two times greater
than those charged with other offenses to receive reductions to non-active sentences. Finally,
those charged with drug offenses have 86% percent greater odds than those charged with
other offenses to have their disposition reduced to non-active. The effect of presumptive
sentence suggests that those facing longer sentences have lower odds of having their
disposition reduced to non-active sentences.

Model two includes attorney type and tests hypothesis six, that offenders represented
by private attorneys will be more likely to receive charge reductions and disposition
reductions than indigent defendants. Adding attorney type improves the fit of the model
(chi-square = 71.122; df = 50; p<.05). After the addition of attorney type, age loses its
significance. Raceis still not significant. Court appointed attorney is statistically significant,
in the negative direction, meaning that those represented by court appointed counsel had
47.3% lesser odds of having their sentence reduced to non-active than those represented by
private attorneys. Representation by public defenders or those waiving the right to counsel

do not significantly affect the odds of having a disposition reduced, compared with private
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attorneys.

The final model estimates the logistic regression predicting the odds of having a
sentence disposition reduced from active to non-active with both attorney and pleatype being
considered. This model tests hypothesis seven, which posits that defenders that plead guilty
will fare better than defendants that plead not guilty. Adding pleatype improvesthe fit of the
model (chi-square = 212.758; df = 51; p<.05). As expected, the effect of guilty pleais
statistically significant in a positive direction. Defendants that plead guilty are about 7.5
times more likely to have their dispositions reduced to non-active sentences than defendants
that plead not guilty. The main effect of sex isa statistically significant and positive,
meaning that females have about 60% greater odds of receiving a disposition reduction to a
non-active sentence. Race does not have a significant effect. All of the offense type
variables are statistically significant with positive effects, with those charged with property
offense having the greatest odds of receiving reductions to non-active sentences. All of the
legally relevant factors remain significant and in the same direction. The results of the
anaysis depict that legal, extralegal and case processing variables are relevant in predicting
the odds of dispositions reduced from active to non-active sentences.

To better understand what impacts whether a disposition will be reduced from active
to non-active, | again calculated predicted probabilities for various groups. The results can
be seenin Table 13. The calculation of predicted probabilities indicates the greatest
difference is between females and males, a difference of about 11 percent. Thereisvirtualy
no difference by race. Offendersthat waive their right to counsel (.703) have the highest
probability of having their dispositions reduced, followed by offenders represented by private

attorneys (.629). Private attorneys’ clients have a .156 greater probability of avoiding
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mandatory prison time than those represented by court appointed attorneys. It is.481 more
probable that defendants that plead guilty will have their disposition reduced from an active

to a non-active sentence than those that plead not guilty.

DISCUSSION

North Carolina adopted “ Structured Sentencing” guidelinesin 1994 to attempt
to reduce discretion in sentencing. Although the implementation of the sentencing guidelines
has restricted judicial discretion, it is argued that the control over sentencing has shifted into
the hands of prosecuting attorneys. Although extra-legal variables should be irrelevant under
the guidelines, the results of the study convey that they impact the likelihood of receiving
both charge and disposition reductions and that this may indirectly affect sentence outcomes.
Partial support is gained for the hypotheses and for several theoretical standpoints.

Hypothesis one, two and three predict that males will be lesslikely than females to
receive charge recduction, non-whites will be less likely than whites, and that the effect of
race will be greater for males than for females for receiving both charge reductions and
disposition reductions. Due to collinearity | was able to test the race-sex interaction only in
the analysis of reduction to misdemeanor. This analysis finds that the main effects of sex and
race are each significant and positive, but that their interaction is negative. Asaresult of this
interaction, both non-white females and white females are more likely than males to receive
charge reduction. The effect of race, however, depends on sex. Among females, non-white
offenders are more likely than whites to receive charge reductions. Conversely, among

males, non-white offenders are less likely than whites to recelve charge reductions. Asa
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result of thisinteraction, non-white females are in fact the group most likely to have their
charges reduced, followed by white females, white males, and non-white males, respectively.

Hypothesis one and two are also tested directly in the analyses of charge reductions to
lesser felonies and disposition reductions. The effect of sex isonly significant in the
prediction of reductions in required dispositions. With regard to reductions to misdemeanors
and disposition reductions, females are more likely than males to receive breaks; therefore,
partial support is gained for the second hypothesis. Hypothesis three has very little support.
Race isonly significant in predicting charge reductions to lesser felonies, but not in
predicting disposition reductions. Also, the effect on charge reduction is in the opposite
direction of the prediction. It was expected that whites would be more likely to receive
reductions, but non-whites are actually more likely to receive reductions to less serious
felonies. Predicted probabilities reveal that non-whites are about 2% more probable than
whites to receive charge reductions to less serious felonies.

Since non-white males are disadvantaged in comparison to other groups at receiving
charge reductions to a misdemeanor, partial support is gained for Focal Concerns Theory
(Steffensmeler et al. 1998 and 2000) and Uncertainty Avoidance/Causal Attribution Theory
(Albonetti, 1991 and 1992), but the apparent leniency granted to non-white females seems to
contradict these theories. The Chivalry Hypothesis (Simon 1975, and Simon and Landis,
1991) claims that females will be treated leniently by courtroom actors because they do not
see women as criminals, and these results are consistent with thisinterpretation. Although
the data set did not have information on defendants’ dependents, Daly’s (1987, 1989)
Familial Paternalism and Kramer and Ulmer’s (2002) Collateral Damage argument can both

be used to explain the leniency that non-white females have received. Courtroom actors,
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may assume that non-white females are single mothers and therefore may not want impose a
sentence that will interfere with their dependent children.

Fourth, | predicted that defendants with more extensive prior record levels would
have lesser odds of receiving charge reductions and disposition reductions. Prior record level
issignificant in predicting reductions to misdemeanors and reductions in required
dispositions, but not in charge reductions to less serious felonies. Therefore, only partial
support is gained for this hypothesis. Thisfinding is generally consistent with Focal
Concerns and Uncertainty Avoidance/Causal Attribution, and may indicate offenders with
criminal pasts are more likely to be seen as blameworthy, dangerous, and to recidivate.

Hypothesis five predicted that the more serious the defendants’ offense, the less likely
they would be to receive both charge reductions and disposition reductions. Offense classis
significant in predicting charge reductions to misdemeanors and to less serious felonies, but
not in predicting required disposition reductions. Again, the seriousness of the offense may
contribute to the blameworthiness and dangerousness attached to a defendant, lending
more support to Focal Concerns Theory and Uncertainty Avoidance/Causal Attribution.

Hypothesis six, which predicted that defendants who retain private counsel fare better
with both charge reductions and disposition reductions, is only partially supported by the
results. Offenders who waived their right to counsel had almost two times greater odds than
those represented by a private attorney to have their charges reduced to a misdemeanor.
Waiving ones right to counsel bypasses formalities in the court and offenders who do so may
be rewarded for respecting the need for efficiency in the court. Private attorneys have their
clients' charges reduced to less serious felonies at comparable probabilities to those being

represented by public defenders.
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The evidence from my study clearly shows that the type of legal representation
obtained by defendants significantly affects the likelihood of receiving post-indictment
charge reductions, which substantially impacts the severity of punishment they can receive
under structured sentencing. More specifically, the evidence partially supports the argument
that those who retain private counsel are more likely to benefit from charge reductions. This
istruein every model when comparing private attorneys to court appointed counsel, and also
when comparing private and public defenders in the likelihood of receiving a reduction to
misdemeanor. However, in the models predicting felony charge reductions and disposition
reductions, there is no significant difference between public defenders and private attorneys.

These findings are complex, but important, and warrant further discussion. In only
one model do private attorneys have significantly better odds of getting their clients' felony
charges reduced to a misdemeanor, compared with public defenders, and thisresultsin only a
two percent difference in the probability. Thisisasurprising finding, given that so much of
the literature is dedicated to explaining why private counsel might provide a higher quality of
defense. Alternatively, some scholars argue that public defenders have an advantage due to
relationships that they have within the courtroom workgroup. North Carolina has fourteen
districts that have public defenders, which are full time, state paid employees. It may be that
in these prosecutorial districts public defenders are not faced with the same pressures asin
other studies, or that private attorneys may be as likely to benefit from these networks of
courtroom actors. Qualitative research could provide insight regarding whether casel oads,
fees, and representation were comparable.

A surprising finding is that offenders represented by court appointed attorneys
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seemed to receive the | east effective representation, based on court appointed counsel having
the smallest odds of obtaining favorable outcomes for their clients’. Predicted probabilities
show that compared to private attorneys, they were .079 less probable to have their clients
felony charges reduced to misdemeanors and .013 less probable to have reductions to less
serious felony charges. With regard to dispositions, offenders represented by court appointed
attorneys were .156 less probabl e than those represented by private attorneys to have their
dispositions reduced to a point where ajudge can impose a non-active sentence. These
probabilities trandate to clients of court appointed attorneys being more likely to face prison
time for their offenses, which can detrimentally impact their futures.

As expected, the seventh hypothesis, defendants that plead guilty will be more likely
than those that plead not guilty of receiving both charge and disposition reductions, gains full
support. Predicted probabilities demonstrate that offenders that plead guilty have a .291
greater probability of receiving a charge reduction to a misdemeanor than offenders that
plead not guilty. Similarly, defendants that plead guilty have a .12 greater probability of
receiving a charge reduction to aless serious felony than those that plead not guilty. Finaly,
the greatest difference can be seen with regard to disposition reduction. Defendants that
plead guilty are .418 more probable to receive a reduction in disposition than those that plead
not guilty. Courtroom actors may be rewarding defendants that plead guilty for respecting
the court’ s time.

The final hypothesis addressed the potential for legal counsel and pleatypeto

mediate racial disparities, but no support was gained for thisclam. In North Carolina, access

® | ran supplemental models, changing the reference group from privately retained attorneys to public defenders
in order to test whether differences between court appointed and public defenders are statistically significant.
These analyses show that there are significant differences between court appointed counsel and public defenders
both in obtaining charge reductions to misdemeanors and disposition reductions, but not in receiving reductions
to lesser felonies.
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to different types of legal counsel varies by race and sex and as aresult has the potential to
impact inequality in punishment. Since access to legal counsel varies, and since the type of
legal counsal influences the plea entered, it was predicted that attorney type might explain
disparitiesin outcomes. However, since the race effects that | found were not explained
away suggests thisis not the case, although the coefficients for race and the race by sex
interaction did diminish dightly in two of the analyses. If attorney type does matter, and
whites are more likely retain private counsel, then why are these race effects not explained
away? The organization of North Carolina s Indigent Defense Program may be one
explanation. Although whites are more likely to have private attorneys, among indigent
defendants, non-whites are more likely than whites to have public defenders. If, in fact,
public defenders do as well as private attorneys, then the availability of public defender
services may partially offset the economic advantage enjoyed by white defendants. Also,
because there are differences between public defenders and court appointed counsel,
offendersin districts without public defender systems may be at even more of a
disadvantage. More research is required to support this claim, but this could have important
policy implications for the organization of indigent defense programs. Although there are
differences by attorney type, it isimportant to note that they are relatively modest. Charge
reductions in exchange for pleading guilty appears to be a common feature of North

Carolina s criminal justice system, regardless of a defendant’s legal representation.

CONCLUSION
Disparity research typically islimited by only focusing on one stage of the criminal

justice system, which can show conflicting results as to whether or not offenders are being



treated equally. Whereas most studies of sentencing focus on punishment imposed post-
conviction, most prosecutorial discretion research examines only the earliest stages of the
criminal court process; the decisions to file or dismiss charges, thereby, ignoring the exercise
of discretion post-indictment, but prior to the sentencing stage. Prosecutors are endowed
with great discretion; they can decide whether to file or dismiss charges, decide the severity
of the chargesto be filed, and they can utilize plea bargaining by exchanging a guilty pleafor
acharge reduction. Under sentencing guidelines, plea bargaining post-indictment allows
prosecutorsto indirectly affect the punishment that a defendant will face during the
sentencing stage. Offenders who enter a guilty plea often have their charges reduced to less
serious offenses, which rel ocates them on the sentencing grid to cells allowing shorter active
sentences, or even allowing the judge to issue an intermediate or community sentence. |If
options to plea bargain are being based on status characteristics of the defendant, then the
goal of uniformity of the sentencing guidelinesis being undermined.

One of the strengths of the current study isthat it investigates the post-indictment
stage of the criminal justice system. The North Carolina data enabled me to explore charge
reductions and disposition reductions because it contains both the initial charge with which
the offender was faced and the charge for which they were convicted. By limiting the study
to only an analysis of charge reductions and disposition reductions, | was not able to see how
these reductions impact the magnitude of actual sentences imposed; but the analysis of
disposition reduction shows the substantive impact that charge reductions can have on the
type of sentence that is allowed under the guidelines.

Unlike most studies of legal counsel, | differentiated public defense versus court

appointed attorneys and found that there is a difference in the breaks received by indigent
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defendants which warrants further investigation. The findings may help explain some of the
conflicting evidence regarding the effectiveness of indigent defense in the United States
because studies that fail to differentiate between these types of defense counsel may have
produced misleading or biased results. Future research should attempt to explore disparities
occurring in all stages of the criminal justice system. More qualitative research needs to be
completed to understand how and why the type of legal counsel impacts charge reductions.
The data however, do not contain several important variables. Since the North
Carolina datais a sample of convicted offenders, information on pretrial decisions, besides
charge reductions, is not available. Most prosecutorial discretion research examines the
decision to file charges, dismissals, and acquittals, but amajor limitation of my study isthat |
was restricted to looking at post- indictment. Thisis detrimental because pretrial status
factors, such as bond type, may greatly impact an offenders’ likelihood to be able to plea and
charge bargain (Smith, 1970; Taylor, 1972; Wheeler and Wheeler, 1980; Emmelman, 1994).
It isimportant to note, that | do not know how accurately the original indictment reflects the
real underlying offense. It is possible that prosecutors have exercised their discretion to file
less serious charges than what they could have in the original indictment. If they proactively
reduced the charges, rather than at post-indictment, | would not know, which could bias my
findings. However, according to the NCSPAC (2000b), interviews with court actors revealed
that most respondents said indictment generally reflected the real offense. Although these
analyses may underestimate the extent and impact of discretion being exercised by
prosecutors, it is clear from this research that post-indictment charge reductions represent a
critical stage in the sentencing process and that the type of legal counsel provided to indigent

defendants may affect the punishments they receive.
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Table 1. Descriptive Statistics

Felony Felony Active Dispositions
I ndictments Convictions
Mean Std. Mean Std. Mean Std.
Deviation Deviation Deviation
Severity of Charges at
Indictment
Offense Class (1to 13) 6.49 1.78 6.78 1.99 10.40 154
Presumptive Duration 19.40 39.16 24.22 45.70 100.58 70.32
(months)
Dependent Variables
(Charge Reduction)
Offense Class Reduced 49 .50 .20 40 .62 A48
(no=0,yes=1)
Disposition Reduced .06 .26 .05 .30 .53 .50
(no=0,yes=1)
Reduction to Misdemeanor .36 48 --- A5 .35
(no=0,yes=1)
Independent Variables
Descriptive Characteristics
Sex A7 .38 A3 34 .06 .25
(Male=0, Femde=1)
Age (years) 29.05 9.90 29.29 9.79 29.95 10.17
Race .61 49 .65 48 .68 A7
(White = 0, Nonwhite = 1)
Nonwhite x Mae .52 .50 .58 49 .64 48
(Other =0, NW Mae=1)
Attorney Type
(no=0, yes=1)
Privately Retained .26 44 24 42 .18 .39
Court Appointed 49 .50 .53 .50 .60 49
Public Defender .18 .39 19 .39 .20 40
Waived Counsel .07 25 .04 .20 .02 A5
Plea Type .98 A3 .97 16 .93 .26
(Not Guilty = 0,Guilty = 1)
Type of Offense
(no=0,yes=1)
Person 15 .35 .18 .39 .67 A7
Drug 31 46 37 48 .05 21
Property 42 49 .35 48 A4 .35
Other A1 31
Prior Record Level 2.13 1.06 2.34 1.15 2.72 1.47

Notes: Analysis of reduction to misdemeanor is based on the full sample of the felony indictments (N = 41,531). Analysis
of reduction in charge seriousness (offense class) is based on the sample of felony convictions where the offender’ s race was
known (N = 26,942). Analysis of reduction in disposition required from prison to non-prison includes only cases where
prison would be required if convicted of the original indictments (N=5,059).
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Table 2. Crosstabulation: Race by Attorney Type

Attorney Type
Court Public Privately Waived Tota
Appointed Defender Retained
White 7382 2228 5438 1139 16187
(45.6 %) (13.8%) (33.6%) (7.0%) (100%)
[-11.684] [-18.783] [28.232] [3.034]
Non White 12999 5343 5406 1596 25344
(51.3%) (21.1%) (21.3%) (6.3%) (100%)
[-11.693] [-19.490] [27.357] [2.999]
Total 49.1% 18.2% 26.1% 6.6% 100%

Notes: chi-square=932.473; df=3; p<.01. Comparative Meansincluded in [brackets].
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Table 3. Crosstabulation: Sex by Attorney Type

Attorney Type
Court Public Privately Retained Waived Total
Appointed Defender
Males 16948 6226 9107 2192
(49.2%) (18.1%) (26.4%) (6.4%) (100%)
[.612%] [-2.014] [3.347] [-4.045]
Females 3433 1345 1737 543
(48.6%) (19.1%) (24.6%) (7.7%) (100%)
[.612*] [-1.986] [3.402] [-3.821]
Total 49.1% 18.2% 26.1% 6.6% 100%

Notes: chi-squared=26.694; df=3; p<.01. Comparative Meansincluded in [brackets)].

49



Table 4. Crosstabulation: Race and Sex by Attorney Type

Attorney Type
Court Public Privately Waived Tota

Appointed Defender Retained
White 1635 536 941 261 3373
Females

(48.5%) (15.9%) (27.9%) (7.7%) (100%)
White 5747 1692 4497 878 12814
Males

(44.8%) (13.2%) (35.1%) (6.9%) (100%)
Non-White 1798 809 796 282 3685
Females

(48.8%) (22%) (21.6%) (7.7%) (100%)
Non-White 11201 4534 4610 1314 21659
Males

(51.7%) (20.9%) (21.3%) (6.1%) (100%)
Tota 49.1% 18.2% 26.1% 6.6% 100%

Notes: chi-squared=1025.762; df=9; p<.01.



Table 5. Crosstabulation: Race by Plea Type

Plea Type
Not Guilty Guilty Total
White 237 15950 16187
(1.5 %) (98.5%) (100%)
Non White 491 24853 25344
(1.9%) (98.1%) (100%)
Total 1.8% 98.2% 100%

Notes: chi-squared=12.844; df=1; p<.01.
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Table 6. Crosstabulation: Sex by Plea Type

Plea Type
Not Guilty Guilty Total
Males 662 33811 (100%)
(1.9%) (98.1%)
Females 66 6992 (100%)
% Within Atty (.9%) (99.1%)
Total 1.8% 98.2% 100%

Notes: chi-squared=33.021; df=1; p<.01.
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Table 7. Crosstabulation: Interaction of Race and Sex by Plea Type

Plea Type
Not Guilty Guilty Total

White 30 3343 3373
Females

(.9%) (99.1%) (100%)
White 207 12607 12814
Males

(1.6%) (98.4%) (100%)
Non-White 36 3649 3685
Females

(1%) (99%) (100%)
Non-White 455 21204 21659
Males

(2.1%) (97.9%) (100%)
Tota 1.8% 98.2% 100%

Notes: chi-squared=44.110; df=3; p<.01.
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Table 8. Logistic regression Models Predicting Reduction to Misdemeanor .

Model 1 Model 2 Modd 3
B se. Exp(b) B se. Exp(b) B se. Exp(b)

Offender characteristics

Nonwhite .270 .054 1.310 .282 .054 1.326 .281 .054  1.325

Female .055* .043 1.056 .089 .044 1.093 .090 .044  1.094

Nonwhite x Male -.364 .059 .695 -.340 .059 711 -.337 .060 714

Age .007 .001 1.007 .007 .001 1.007 .007 .001  1.007

Prior Record -.694 .014 .500 -.677 .014 .508 -.676 .014 .509
Offense at Indictment

Offense class -571 .017 .565 -.553 017 575 -.548 .017 578

Person offense -.273 .055 .761 -.268 .056 .765 -.270 .056 764

Property offense -.816 .038 442 - 797 .039 451 -.807 .039 446

Drug offense -2.033 .043 131 -2.049 .043 129 -2.057 .043 .128

Presumptive midpt. .007 .001 1.007 .007 .001 1.007 .007 .001  1.007
Process variables

Court Appointed -.379 .029 .685 -.378 .029 .685

Public Defender -.085% .045 .918 -.091 .045 913

Waived .673 .050 1.959 671 .050 1.956

Plead Guilty 921 125 2511
District (not shown)
Constant 5451 156 233.099 5492 159 242701 4.553 .205 94.908
% Correctly Classified

Baseline 63.7% 63.7% 63.7%

Model 71.9% 72.6% 72.7%

*Coefficient not significant at P < .05.

Notes: Analysis of reduction to misdemeanor is based on the full sample of the felony indictments
(N =41,531). All coefficients are significant unless indicated.



Table9. Predicted Probabilities for Reduction to a Misdemeanor.

Reduction to a Misdemeanor

Overall .306

White Femae 322
Non-White Female .387
White Male .303
Non-White Mae .292
Court Appointed .261
Public Defender .320
Waived .502

Private .340

Guilty Plea .309

Not Guilty Plea .018




Table 10. L ogistic Regression M odels Predicting Reduction to a L ess Serious Felony.

Model 1 Model 2 Model 3
B se.  exp(b) B se. exp(b) B se. Exp(b)

Offender characteristics

Nonwhite 156 .044  1.169 167 044 1181 A77 044 1194

Female 095 059 1099 .100* .059 1.105 J104* 059  1.110

Nonwhite x Male

Age -.013 .002 .987 -.013 .002 .987 -.012 .002 .988

Prior Record .003* 017 1003 .009* .017 1.009 .011* 017 1011
Offense at Indictment

Offense class 855 .021  2.350 858 .021  2.359 874 022 2397

Person offense 464 074 1501 470 .074  1.600 497 075 1643

Property offense 528 .082 1.695 541 082 1.718 543 083 1721

Drug offense 1774 081 5837 1775 .081 5902 1786 .081 5.963

Presumptive midpt. -.008 .001 .992 -.008 .001 .992 -.008 .001 .992
Process variables

Court Appointed -120 .045 .887 -113 .046 .893

Public Defender --- .013* .070 1.013 -.006* .070 .994

Waived ---- .004* 100 1.004 -.006* .101 .994

Plead Guilty 1719 .124 5576
District (not shown)
Constant -8.623 .292 .000 -8577 .293 .000 -10.407 .324 .000
% Correctly Classified

Baseline 79.8% 79.8% 79.8%

Model 82.6% 82.7% 83.3

*Coefficient not significant at P < .05.

Notes: Analysis of reduction in charge seriousness (offense class) is based on the sample of felony convictions
where the offender’ s race was known (N = 26,942). All coefficients are significant unless indicated.
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Table 11. Predicted Probabilitiesfor Reduction to a L ess Serious Felony.

Reduction to a Less Serious Felony

Overall 145

White Femae 142
Non-White Female 165
White Male 130
Non-White Mae 151
Court Appointed 140
Public Defender 152
Waived 152

Private 153

Guilty 151

Not Guilty 031




Table 12. L ogistic regression Models Predicting Reduction in the Required Disposition

(prison vs non-prison).

Mode 1 Model 2 Model 3
B se.  exp(b) B se. exp(b) B se.  Exp(b)

Offender characteristics

Nonwhite -.087* .074 917  -.030* .075 971 -.022* .077 .978

Female 471 138 1.601 479 139 1615 469 142 1.599

Nonwhite x Male —mmm e - - - —mem - -

Age .007 .003 1.007 .006* .004  1.006 .008 .004 1.008

Prior Record -.604 .040 .547 -.583 .040 .558 -583 .041 .558
Offense at Indictment

Offense class -.052* .062 949  -.047* .062 954 -.022* .063 .978

Person offense 729 103  2.073 .768 104 2156 818 .106  2.265

Property offense 1393 .130 4.027 1456 131 4298 1473 133 4.364

Drug offense 624 181 1.866 .640 182 1.897 679 184 1971

Presumptive midpt. -.003 .001 .997 -.003 .001 .997 -.003 .001 .997
Process variables

Court Appointed -.640 .091 527 -.636 .093 .530

Public Defender - -.167* 123 846  -.208* .126 .813

Waived - .397% 240 1488 333 245 1395

Plead Guilty -- 2021 .158 7547
District (not shown)
Constant 1752 724 5766 2120 733 8333 1752 .765 1013
% Correctly Classified

Baseline 52.9% 52.9% 52.9%

Model 69.6% 69.7% 72.7%

*Coefficient not significant at P < .05.

Notes: Analysis of reduction in disposition required from prison to non-prison includes only cases where prison would be

required if convicted of the original indictments (N=5,059). All coefficients are significant unless indicated.
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Table 13. Predicted Probabilitiesfor Reduction in the Required Disposition.

Reduction in Disposition

Overdl .529

White Female .638
Non-White Female .633
White Male .525
Non-White Male 519
Court Appointed 473
Public Defender .580
Waived .703

Private .629

Guilty 565

Not Guilty 147




Table 14. Multinomial L ogistic Regression for Attorney Type

Court Appointed Public Defender Waived
B SE. exp(b B SE. exp(b B SE. exp(b
Offender characteristics
Black 382 .064 1.465 444 098 1.559 499 103 1.648
Female 483 .049 1.620 528 .081 1.695 258 .082 1.295
Black x Male 381 .069 1.464 442 106 1.556 184 114 1.202*
Age -.012 .001 .988 -.001 .002 .999* -.006 .002 .994
Prior Record 407 014 1.052 320 .021 1.377 167 .024 1.182
Offense at Indictment
Offense class 134 017 1.144 -.006 .025 .994* -.288 .034 .749
Person offense 219 .060 1.244 228 .084 1.256 211 120 1.235*
Property offense .667 .043 1.948 .700 .064 2.015 544 071 1.740
Drug offense -.088 .044 916 -.207 .067 .813 -422  .076 .656
Presumptive midpt. -.001 .001 .999* .000 .001 1.00* .003 .002 1.003*
District (not shown)
Constant -432 171 -20.26 195 928 .279

Note:*not significant at P <.05.level
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