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P R E F A C E  

by M i  l t o n  S. Heath, J r  . 
Assoc ia te  D i r e c t o r  

I n s t i t u t e  o f  Government 

No r t h  Ca ro l i na  i s  moving th rough  a  p e r i o d  o f  t r a n s i t i o n  f rom an 

a g r i c u l t u r a l  t o  an i n d u s t r i a l  e ra .  L inked  w i t h  t h i s  t r a n s i t i o n  i s  a  s teady 

t r e n d  t o  urbanism: t h e  growth o f  o l d e r  towns and smal l  c i t i e s  and t h e  

spread o f  suburb ia .  And t h e  t r e n d  t o  urbanism i n  No r t h  Ca ro l i na  means t h a t  

t h e  s p e c i a l  se r v i ces  demanded by t h e  compact community a re  coming t o  be 

r e q u i r e d  a t  more p laces  and i n  g r e a t e r  v a r i e t y  and q u a n t i t y  than  ever  be fo re .  

I n  such a  t r a n s i t i o n a l  e ra ,  i t  i s  w e l l  p e r i o d i c a l l y  t o  t e s t  ou r  

e s t a b l i s h e d  l e g a l  and p o l i t i c a l  i n s t i t u t i o n s  i n  l i g h t  o f  t h e  changes t a k i n g  

p l ace  i n  s o c i e t y  a t  l a r g e .  For exper ience teaches t h a t  some i n s t i t u t i o n a l  

accommodations may be needed i n  t h e  wake o f  such changes. Thus, i t  m i g h t  

w e l l  be asked as t o  any p a r t i c u l a r  l e g a l  o r  p o l i t i c a l  i n s t i t u t i o n :  does t h e  

i n s t i t u t i o n ,  i n  i t s  p resen t  form, r e a d i l y  accommodate t h e  new s o c i a l  and 

economic c o n d i t i o n s ?  I f  n o t ,  what changes ought  t o  be made i n  o r d e r  t o  adapt  

t h e  i n s t i t u t i o n  t o  a l t e r e d  c i rcumstances? 

A case i n  p o i n t  i s  t h e  law o f  water  r i g h t s .  T h i s  i s  one o f  o u r  most 

venerab le  l e g a l  i n s t i t u t i o n s ,  d e r i v e d  p robab ly  f rom French precedents  and 

m o d i f i e d  b u t  moderate ly  d u r i n g  t h e  course of a  cen tu r y  o r  more o f  common law 

e v o l u t i o n  and s t a t u t o r y  change i n  Nor th  Ca ro l i na .  As t o  r i v e r s  and streams 

we ab ide  by t h e  r u l e  o f  " r i p a r i a n  r i g h t s "  t o  govern t h e  use o f  water ;  as t o  

underground waters ,  by t h e  r u l e  o f  " o v e r l y i n g  r i g h t s " .  

( 1 )  

A t  t h e  o u t s e t  i t  may be observed t h a t  water  r i g h t s  law h i s t o r i c a l l y  

has shown a  measure o f  r e s i l i e n c e  and responsiveness t o  changing c o n d i t i o n s .  



For example, i n  response t o  changing c i rcumstances,  t h e  r i p a r i a n  r i g h t s  

d o c t r i n e  evo lved  f r om a  r u l e  o f  " n a t u r a l  f l ow"  t o  a  r u l e  o f  " reasonable  use". 

That  i s :  

I n  i t s  o r i g i n a l  form, t h e  r i p a r i a n  d o c t r i n e  p laced  
p r ima ry  emphasis on t h e  r i g h t  o f  a l l  owners o f  l a n d  bordered 
o r  crossed by a  stream t o  have i t s  wa te rs  f l o w  t o  them i n  
t h e i r  normal course, undimin ished i n  q u a n t i t y  o r  q u a l i t y .  As 
needs f o r  water  and means of e f f e c t i v e l y  u t i l i z i n g  i t  increased,  
emphasis s h i f t e d  t o  t h e  r i g h t  o f  each r i p a r i a n  owner t o  make 
reasonable  use o f  t h e  water  as i t  f lowed by o r  th rough  h i s  
p r o p e r t y .  The f i r s t  uses recogn ized  were f o r  domest ic and house- 
h o l d  purposes and t h e  wa te r i ng  o f  f a rm  an ima l s - - so - ca l l ed  
" n a t u r a l "  uses. L a t e r ,  r e c o g n i t i o n  was accorded " a r t i f i c i a l "  
uses f o r  a g r ' c u l t u r a l ,  manufac tu r ing ,  power and s i m i l a r  purposes. 
The d i s t i n c t i o n  between n a t u r a l  and a r t i f i  c i a 1  uses was accom- 
panied by development o f  a  r u l e  d i s t i n g u i s h i n g  between t h e i r  
exerc ise ;  under t h i s  r u l e ,  a  r i p a r i a n  owner may use s u f f i c i e n t  
water  t o  s a t i s f y  h i s  n a t u r a l  wants r e g a r d l e s s  o f  t h e  e f f e c t  on 
o t h e r  owners, whereas f o r  a r t i f i c i a l  purposes he may make o n l y  
a  reasonable  use, t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  equal  r i g h t s  o f  
o t h e r  r i p a r i a n  owners, o f  wa te r  which i s  s u r p l u s  t o  t h e  n a t u r a l  
wants o f  a l l  o f  them, The more r e c e n t  t r e n d  has been t o  b l u r  
t h e  d i s t i n c t i o n  between n a t u r a l  and a r t i f i c i a l  uses and t o  h o l d  
b road l y ,  though no doub t  w i t h o u t  the reby  e l i m i n a t i n g  a  p r e f e r -  
ence f o r  domest ic uses i n  t h e  even t  o f  c o n f l i c t ,  t h a t  r i p a r i a n  
owners have common o r  c o r r e l a t i v e  r i g h t s  i n  t h e  stream, and t h a t  
each may make such use of i t  as i s  reasonab le  under a l l  t h e  
c i rcumstances."  

T h i s  i n t e r n a l  e v o l u t i o n  o f  t h e  common l aw  d o c t r i n e  has been complemented 

i n  some ways by s t a t u t o r y  change. Thus, p u b l i c  wa te r  supp ly  agencies have 

l o n g  possessed t h e  s t a t u t o r y  r i g h t s  t o  condemn needed wate r  r i g h t s  and 

r e l a t e d  l a n d  i n t e r e s t s .  And, more r e c e n t l y ,  recogn ized  shortcomings i n  t h e  

p r o t e c t i o n  a f f o r d e d  by t h e  common law d o c t r i n e s  t o  impo r tan t  c lasses  o f  

wa te r  users  were remedied by two impo r tan t  enactments i n  No r t h  Ca ro l i na .  

The f i r s t  ( t h e  S t a t e  Stream S a n i t a t i o n  Law o f  1951) e s t a b l i s h e d  a  S t a t e  

program o f  water  p o l l u t i o n  c o n t r o l  t o  supplement t h e  common law remedies 

* Robert  H. Marquis,  R ichard  M. Freeman, and M i l t o n  S .  Heath, J r . ,  
"The Movement f o r  New Water R igh t s  Laws i n  t h e  Tennessee V a l l e y  S t a t e s "  
23 Tenn. Law Rev. 797, 807 ( A p r i  1 , 1955). 



f o r  water  po l  l u t i o n .  The second ( t h e  Capac i t y  Use Areas Law o f  1967) i s  a  

f l e x i b l e  water  management dev i ce  t h a t  gave t h e  S t a t e  i t s  f i r s t  t o o l  f o r  

r e g u l a t i n g  and c o o r d i n a t i n g  water  use i n  areas t h a t  from t ime  t o  t ime  may 

be found t o  need such a t t e n t i o n .  

( 2 )  

The d o c t r i n e s  o f  r i p a r i a n  r i g h t s  and o v e r l y i n g  r i g h t s  each r e q u i r e  

immediate access t o  t h e  water--ownership o f  r i p a r i a n  o r  o v e r l y i n g  land--as 

a  p r e r e q u i s i t e  t o  t h e  e x e r c i s e  o f  t h e  water  r i g h t s .  And, as many m u n i c i p a l -  

i t i e s  have l ea rned  t o  t h e i r  chagr in ,  each d o c t r i n e  appa ren t l y  r e q u i r e s  t h a t  

t h e  l a n d  on which t h e  water  i s  used be l o c a t e d  hard-by t h e  water--on t h e  

r i p a r i a n  o r  o v e r l y i n g  land . *  Some r e l i e f  f rom these l i m i t a t i o n s  may be 

a v a i l a b l e  t o  p u b l i c  water  supp ly  agencies th rough  t h e  power o f  condemnation, 

a l t hough  a t  t imes  t h i s  r e l i e f  may be awkward t o  app l y  i n  p r a c t i c e  and 

e x o r b i t a n t  i n  p r i c e .  As a  p r a c t i c a l  ma t t e r ,  i t  has p robab ly  been more s i g n i -  

f i c a n t  t h a t  v e r y  few downstream water  users  have found i t  wo r thwh i l e  t o  

l i t i g a t e  t h e i r  o b j e c t i o n s  t o  p u b l i c  water  supp ly  uses o f  streams o r  under-  

ground wate r  sources. 

These f e a t u r e s  o f  t h e  l aw  o f  wa te r  r i g h t s  have l o n g  posed problems f o r  

mun i c i pa l  water  system managers, b u t  usual  l y  problems o f  a  manageable na tu re .  

The c u r r e n t  t r e n d  t o  urbanism, however, p u t s  t h e  s u b j e c t  i n  a  new l i g h t .  I n  

j u s t i f y i n g  t h e  l o w l y  s t a t u s  o f  p u b l i c  wa te r  supp ly  agencies under t h e  r i p a r i a n  

r i g h t s  d o c t r i n e ,  t h e  c o u r t s  have o f t e n  s t r essed  t h e  extraordinary demand 

p laced  upon a  s t ream by t h e  wi thdrawal  o f  wa te r  f o r  t h e  use o f  a  l a r g e  number 

o f  persons, such as a  mun i c i pa l  water  supp ly  w i t hd rawa l .  Yet t h e  t i d e  of 

* Smith v .  Town o f  Morganton, 187 N.C. 801, 123 S.E. 88 (1924);  
Rouse u .  City of  Kinston, 188 N.C. 1, 123 S.E. 482 (1924).  
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urbanism b r i n g s  w i t h  i t  an i n e v i t a b l e  spread and g rowth  o f  compact communit ies, 

w i t h  t h e i r  i n e v i t a b l y  e x t r a o r d i n a r y  demands f o r  wa te r  supply ,  a v a i l a b l e  a t  a  

reasonable  p r i c e  i n  r e l i a b l e  and adequate q u a n t i t i e s .  I t i s  thus  apparent  

t h a t  some f u r t h e r  a d a p t a t i o n  o f  water  r i g h t s  d o c t r i n e  may w e l l  be necessary 

i n  t h e  f a c e  o f  t h e  t i d e  o f  i n d u s t r i a l i z a t i o n  and u r b a n i z a t i o n  t h a t  i s  a t  hand. 

Th i s  r e p o r t  i s  addressed t o  one aspec t  of t h e  a d a p t a t i o n  o f  o l d  wa te r  

r i g h t s  l a w  t o  contemporary c o n d i t i o n s :  l e g a l  i s sues  assoc ia ted  w i t h  t h e  use 

of s t ream channels t o  d e l i v e r  s t o r e d  water  f rom impoundments. Two examples 

w i l l  se rve  t o  i l l u s t r a t e  these i s sues .  

Storage i s  i n c l u d e d  i n  a  Federa l  mu l t i pu rpose  r e s e r v o i r  t o  h e l p  meet t h e  

water  supp ly  needs o f  c i t i e s  l o c a t e d  downstream f rom t h e  r e s e r v o i r .  O r ,  

s to rage  i s  p rov i ded  i n  an i n d u s t r i a l  impoundment f o r  s t ream f l o w  augmentat ion 

t o  h e l p  a s s i m i l a t e  m i l l  wastes t h a t  a r e  d ischarged  i n t o  t h e  s t ream below t h e  

r e s e r v o i r .  I n  b o t h  cases i t  i s  d e s i r e d  t o  use t h e  s t ream channel as a  means 

of d e l i v e r i n g  s t o r e d  water  f rom s to rage  t o  use. 

Th i s  r e p o r t  i d e n t i f i e s  t h r e e  p o s s i b l e  t h r e a t s  o f  i n t e r f e r e n c e  w i t h  these 

uses o f  stream channels f o r  t r a n s m i t t i n g  s t o r e d  water .  F i r s t :  i n t e r v e n i n g  

r i p a r i a n  l and  owners m i g h t  s u c c e s s f u l l y  o b j e c t  t o  t h e  use o f  t h e  channel f o r  

such a r t i f i c i a l  water  c a r r i a g e .  Second: i n t e r v e n i n g  r i p a r i a n  l a n d  owners 

m i g h t  be a b l e  t o  i n t e r c e p t  t h e  re leased  wate r  be fo re  i t  reaches i t s  d e s t i n a -  

t i o n ,  and w i t h o u t  l e g a l  recourse  by t h e  in tended  b e n e f i c i a r y  o f  t h e  s to rage .  

T h i r d :  owners o f  r i p a r i a n  l a n d  s i t u a t e d  below t h e  p o i n t  o f  i n tended  use may 

be a b l e  t o  r a i s e  en fo r ceab le  l e g a l  o b j e c t i o n s  a g a i n s t  a  proposed w i thdrawa l  

f o r  p u b l i c  water  supp ly  purposes. 



Under e x i s t i n g  r i p a r i a n  r i g h t s  law i n  No r th  Ca ro l i na ,  t h e  r e p o r t  concludes, 

t he  f i r s t  t h r e a t  i s  p robab ly  i n s u b s t a n t i a l ,  w h i l e  t h e  second and t h i r d  t h r e a t s  

a r e  s i g n i f i c a n t .  There may be some p o s s i b i l i t i e s  of moderat ing these r i s k s  

i n  some cases v i a  e q u i t a b l e  concepts o r  d o c t r i n e s  o f  sovere ign  immunity o r  

i nve rse  condemnation. "For t he  l o n g  run ,  however, i t  i s  d i f f i c u l t  t o  imagine 

an e f f i c i e n t  s t o red  water system be ing  operated under Nor th  Ca ro l i na  law as i t  

seems p r e s e n t l y  t o  e x i s t . "  (Report ,  page 33 .) The r e p o r t  p o i n t s  t o  t h e  poss i -  

b i l i t y  o f  l e g i s l a t i v e  s o l u t i o n s ,  suggest ing t h a t  f u r t h e r  research  i s  needed t o  

exp lo re  l e g a l  aspects o f  such s o l u t i o n s ,  i n c l u d i n g  p o s s i b l e  c o n s t i t u t i o n a l  

issues.  O f  these issues,  t h e  most s i g n i f i c a n t  i s  due process o r  j u s t  

compensation: i.e., whether needed l e g i s l a t i o n  c o u l d  be enacted t h a t  d i d  n o t  

c o n s t i t u t e  a  d e p r i v a t i o n  o f  p r o p e r t y  w i t h o u t  due process o r  a t a k i n g  o f  p r o p e r t y  

w i t h o u t  j u s t  compensation. Wi thout  making any s p e c i f i c  recommendations, t h e  

r e p o r t  takes no te  o f  severa l  p o s s i b l e  responses t o  t he  arguments aga ins t  

l e g i s l a t i v e  change based on c o n s t i t u t i o n a l  grounds: 

( 1 )  t h e  r i g h t s  i n  water  p resc r i bed  by t h e  d o c t r i n e  o f  
r i p a r i a n  r i g h t s  a r e  n o t  p r o p e r t y  r i g h t s  w i t h i n  t h e  
c o n s t i t u t i o n a l  meaning; 

( 2 )  r i p a r i a n  r i g h t s  cou ld  be a1 t e r e d  l i t t l e  enough so t h a t  
t h e  change would n o t  c o n s t i t u t e  a  t a k i n g ,  b u t  c o u l d  
be regarded as r e g u l a t i o n  under t he  po l  i c e  power; 

( 3 )  new law can i n c l u d e  p r o v i s i o n s  f o r  t h e  recovery  f o r  
l o s s  o f  r i g h t s  t h a t  a r e  found t o  be " taken"  i n  t he  
c o n s t i t u t i o n a l  sense, on t he  i n i t i a t i v e  o f  t h e  ones 
who have s u f f e r e d  a  l oss ;  and 

( 4 )  t h e  p r o p e r t y  r i g h t s  which would be " taken"  by a  
change i n  law cou ld  be condemned by customary proce-  
dures f o r  condemnation o f  water  r i g h t s .  

Obvious ly  i t  i s  d e s i r a b l e  a t  an e a r l y  da te  f o r  t he  S t a t e  o f  Nor th  Ca ro l i na  

t o  determine which o f  t he  i n d i c a t e d  courses o f  a c t i o n  i t  i n tends  t o  pursue. 



These conclusions should be of l ively in t e res t  to  the inst igator  of th i s  

research project,  the North Carolina Department of Water and Air Resources. 

The Department encouraged and financed the study of these problems because of 

i t s  role of developing water resources policy recommendations for  the State .  

More specif ical ly ,  the Department has a special i n t e re s t  in plans fo r  convey- 

i ng s tored waters from Federal reservoirs through stream channel s because i t 

has given assurances to  the United States of non-federal cooperation fo r  water 

supply storage in federal reservoirs. Coordination for  the study was provided 

by the North Carolina Water Resources Research Ins t i tu t e ,  which has assumed 

vigorous leadership in he1 ping to  stimulate needed legal and inst i tut ional  
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I. INTRODUCTION 

The a v a i l a b i l i t y  o f  water ,  a  resource  whose accessab i l  i ty  t o  use has been 

too  e a s i l y  assumed, i s  under i n c r e a s i n g  s t r a i n .  A l though t h e r e  i s  l i t t l e  

t h r e a t  i n  t he  humid East  o f  t o t a l  demand exceeding t o t a l  supply  ( s i n c e  most 

uses p e r m i t  perpe tua l  re-use)  , t h e  problem o f  m a i n t a i n i n g  a geographic and 

temporal match between supp ly  and demand promises t o  grow i n c r e a s i n g l y  acu te  

as more and more users seek a  p o s i t i o n  i n  t h e  c y c l e  o f  use and re-use. 

The supply  o f  and demand upon water  o f ten  a r e  i r r e g u l a r ,  and t he  peaks 

o f  supp ly  and demand can r a r e l y  be r e l i e d  upon t o  be i n  phase. (To t h e  e x t e n t  

t h a t  t h e r e  i s  a  r e l a t i o n s h i p  between t h e  l e v e l s  o f  supply  and demand, i t  o f t en  

tends t o  be negat i ve . )  An obv ious approach t o  t h i s  problem i s  t o  s t o r e  water  
* 

when t h e  supply  i s  g r e a t e r  than  demand, t o  be used l a t e r  when demand would 

o therw ise  exceed supply .  

One o f  t h e  t o o l s  f o r  c a r r y i n g  o u t  such s to rage  was presented by t h e  

Water Supply Ac t  o f  1958, which p rov ides  t h a t  r e s e r v o i r  p r o j e c t s  undertaken 

by t h e  Corps o f  Engineers o r  Bureau o f  Reclamation can be cons t ruc ted  t o  

i n c l u d e  water  s to rage  c a p a c i t y  f o r  f u t u r e  i n d u s t r i a l  o r  mun i c i pa l  needs i f  

S t a t e  o r  l o c a l  i n t e r e s t s  g i v e  "assurances" t h a t  t hey  w i l l  pay t h e  cos t s  o f  t h e  

component o f  t h e  r e s e r v o i r  which s u i t s  i t  f o r  water  s to rage .  

Nor th  Ca ro l i na  l e g i s l a t i o n  has, i n  t u r n ,  been enacted which au tho r i zes  

t h e  No r th  Ca ro l i na  Board of Water and A i r  Resources " t o  p rov ide  f e d e r a l  agencies 

t he  r e q u i r e d  assurances, s u b j e c t  t o  ava i  l a b i  1  i ty  o f  a p p r o p r i a t i o n s  by t h e  

General Assembly o r  a p p l i c a b l e  funds o r  assurances f rom l o c a l  governments, 

' 7 2  Sta t .  319 (1958), 43 U.S.C. B 390b (1964). 



o f  nonfederal  coopera t ion  f o r  wa te r  supp ly  s to rage  and o t h e r  congress ional  l y  

au tho r i zed  purposes i n  f e d e r a l  p ro j ec t s . " '  The same l e g i s l a t i o n  au tho r i zes  

t h e  Board t o  t r a n s f e r  i t s  i n t e r e s t  i n  Federal  water  s to rage  p r o j e c t s  t o  

m u n i c i p a l i t i e s  and coun t i es  ( i f  t hey  t ake  over  t h e  f i n a n c i a l  commitment) and 

reass ign  t h e  i n t e r e s t s  o f  l o c a l  governments i n  t h e  water  s to rage  ( i f  t h e  

f i n a n c i a l  commitments a r e  ad jus ted  a c c o r d i n g l y ) .  2 

A presumed e f f e c t  o f  t h i s  s t a t e  l e g i s l a t i o n  i s  t o  p e r m i t  t h e  S t a t e  t o  

"buy" water  s to rage  c a p a c i t y  i n  r e s e r v o i r  p r o j e c t s  f rom t h e  Corps o f  Engineers 

and then t o  c o n t r o l  t h e  a l l o c a t i o n  of t he  water  which i s  s to red .  

It has been a n t i c i p a t e d  t h a t  a  major  use f o r  water  s to red  i n  t h i s  f a s h i o n  

m igh t  be t o  supplement t h e  customary sources o f  mun ic ipa l  water  d i s t r i b u t i o n  

systems when those sources a r e  inadequate t o  meet t h e  needs . 3  N a t u r a l l y  some 

arrangements must be made t o  convey t h e  water  f rom t h e  r e s e r v o i r  where i t  i s  

s to red  t o  t he  p l a  

l a i d  t o  t r a n s m i t  

b u t i o n  systems. 

No r th  C a r o l i  

t h e  s t o r e d  water  

ce o f  i t s  u l t  

t h e  impounded 

na, however, 

mate us 

waters 

s  cons i  

e. Cus tomar i l y  a  p i p e l i n e  o r  canal  i s  

t o  t h e  a p p r o p r i a t e  mun ic ipa l  d i s t r i -  

d e r i n g  another  a l t e r n a t i v e  f o r  conveying 

t o  t h e  p o i n t  of d i s t r i b u t i o n - - u s i n g  t h e  channel o f  t he  water-  

course downstream f rom the  r e s e r v o i r  f o r  t r ansm iss ion  o f  t he  s t o r e d  waters  

t o  t h e i r  in tended b e n e f i c i a r i e s .  Thus, when a  water  user  (who had an i n t e r e s t  

i n  t h e  s t o r e d  wate r )  needed a  supplement t o  h i s  usual  water  supply,  some of 

t h e  s to red  water would be re leased,  i n c r e a s i n g  t h e  q u a n t i t y  o f  water  i n  t h e  

stream which t h e  user  can wi thdraw as i t  passes a  p o i n t  where he can conven- 

i e n t l y  wi thdraw water .  

N.C. GEN. STAT. § l43-354(a)  (10)  (Supp. 1967). See a l s o  N.C. GEN. 
STAT. § 143-21 5.40 t o  -215.44, as added by S.L. 1969, Ch. 968 (S 834). 
N. C. GEN. STAT, § 143-354(a)(11) (Supp. 1967). 
Another p o s s i b l e  use o f  t h e  s to red  wate r  i s  f o r  augmenting t he  f l o w  
o f  t h e  stream so i t  can handle g r e a t e r  q u a n t i t i e s  o f  waste disposed 
i n t o  i t. The l e g a l  problems would be much t h e  same f o r  f l o w  augmen- 
t a t i o n  as f o r  wa te r  supply  supplementat ion. 
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Although the  use o f  t he  stream channel as t he  " p i p e l i n e "  f o r  t r a n s m i t t i n g  

the  water r a i s e s  subs tan t i a l  new mechan 

the  conceptual problems o f  dec id ing  how 

i c a l  and a d m i n i s t r a t i v e  d i f f i c u l t i e s ,  

much water t o  a l l o c a t e  t o  which users 

under what circumstances remain the  same as i f  each user  had a  p ipe  which r a n  

d i r e c t l y  t o  t he  r e s e r v o i r .  It i s ,  however, impor tan t  t o  determine whether 

present  water law permi ts  t he  Corps o f  Engineers, t h e  Bureau, and the  l o c a l  

governments t o  work o u t  these quest ions o f  a l l o c a t i o n  and o f  a d m i n i s t r a t i v e  

and mechanical technique among themselves w i t h o u t  i n t e r f e r e n c e  by o the rs  w i t h  

no d i r e c t ,  f i n a n c i a l  s take i n  t he  s to red  water.  

Three t h r e a t s  of i n t e r f e r e n c e  by such t h i r d  p a r t i e s  t o  use o f  a  stream 

channel f o r  t r a n s m i t t i n g  s to red  water, whose r e s o l u t i o n s  are  1 a r g e l y  dependent 

on l e g a l  cons idera t ions ,  seem c l e a r .  They can be descr ibed by re fe rence t o  t he  

fo l l ow ing  c h a r t  which i n d i c a t e s  the  r e 1  a t i o n s h i  ps o f  t he  r e s e r v o i r  where water 

i s  s to red  (R) , an in tended b e n e f i c i a r y  o f  t h e  s to red  water (0)  , an owner o f  

l and  on the  stream between the  r e s e r v o i r  and the  in tended b e n e f i c i a r y  (0 ) ,  a  

t h i r d - p a r t y  withdrawer o f  water between the  r e s e r v o i r  and the  in tended bene- 

f i c i a r y  (W) , and a  t h i r d - p a r t y  owner o f  land  on the  stream downstream f rom 

the  p o i n t  where the  in tended b e n e f i c i a r y  withdraws h i s  water ( D ) .  

The th ree  poss ib le  problems, i n  b r i e f ,  a re  these: (1 )  t h a t  0  migh t  

success fu l l y  complain aga ins t  re lease of s to red  water i n t o  t h e  stream; (2 )  

t h a t  W m igh t  i n t e r c e p t  t he  s to red  water t h a t  had been re leased so t h a t  i t  



could not be enjoyed by B; and (3 )  that  D might successfully complain against 

the intended beneficiary's withdrawal from the stream of water representing 

the stored water which had been released. The occurrence of any of these 

poss ib i l i t ies  would undermine the u t i l i t y  of conveying stored water t o  

intended beneficiaries through existing watercourses. 

11. UNIQUE LEGAL CONSIDERATION FOR R E L E A S E D  WATER 

Preliminary t o  any specif ic  consideration of the legal factors which 

af fec t  the resolutions of these problems, a threshold question whose resolu- 

tion could affect  a l l  the problems must be considered--is the stored water 

intended and released fo r  the use of chosen beneficiaries downstream legally 

distinguishable from tha t  water flowing naturally in the watercourse? In 

other words, can the use of the water which has once been retained in a 

reservoir be treated legally in a manner inconsistent with the doctrine of 

riparian r ights  which applies to  other water in the stream? If stored water 

a f t e r  being released into the stream can be treated as a separable form of 

property being transported through the medium of the stream, questions are 

raised about the r ights  of the parties with in te res ts  in the stored water to  

transmit " their"  water through the stream usufructorily shared by a11 of the 

riparian owners. If stored water once released loses any character is t ics  of 

private property and i s  legally indistinguishable from any other water in the 

stream, then i t  i s  unlikely that  the interested parties can enjoy any unique 

protection. 



1  Two t h e o r i e s  can be advanced a g a i n s t  t h e  usual  r u l e 2 t h a t  de ta ined  water  

remains, l i k e  o t h e r  water  i n  a  watercourse, s u s c e p t i b l e  t o  t he  requi rements 

o f  r i p a r i a n  d o c t r i n e  : (1 )  e x i s t i n g  Federal  and S t a t e  l e g i s l a t i o n  operates 

t o  o v e r r i d e  t h i s  usual  r u l e ;  ( 2 )  t he  s to red  water  can be earmarked f o r  t h e  

s o l e  use o f  t h e  c o n t r a c t i n g  p a r t i e s ,  r ega rd less  o f  r i p a r i a n  d o c t r i n e ,  through 

t he  " a d d i t i o n  d o c t r i n e "  and then ' ' f l oa ted "  down t h e  stream t o  in tended bene- 

f i c i a r i e s .  

A. E f f e c t  o f  L e g i s l a t i o n  

Noth ing appearing i n  t h e  Nor th  Caro l  i n a  s t a t u t e s  making p r o v i s i o n s  f o r  

water  s to rage  e x p l i c i t l y  suggests t h a t  t h e  l e g i s l a t i o n  a l t e r s  e x i s t i n g  

r i p a r i a n  r i g h t s  i n  wate r .  The l e g i s l a t i o n  au tho r i zes  t h e  Board o f  Water 

' These two t h e o r i e s  a r e  ones which would p e r m i t  t h e  s to rage  and r e l e a s e  
o f  wa te r  and i t s  wi thdrawal  by in tended b e n e f i c i a r i e s  t o  occur  w i t h o u t  
r e fe rence  t o  r i p a r i a n  d o c t r i n e .  The c o n t r a c t u a l  arrangements suggested 
by t h e  Water Supply A c t  o f  1958, 72 S t a t .  319(1958), 43 U.S.C. 5 390b 
( l 9 6 4 ) ,  and by t h e  No r th  Ca ro l i na  l e g i s l a t i o n ,  N.C. GEN. STAT. 5 143- 
354(a) ( 1  0) (11)  {Supp. 1967) m igh t  a l s o  i n f l u e n c e  t h e  appl  i c a t i o n  o f  
r i p a r i a n  d o c t r i n e s  if app l i ed .  Those p o s s i b i l i t i e s  a r e  mentioned 
l a t e r  i n  t h i s  paper. 
Th i s  r u l e  has n o t  had occas ion t o  be appl  i e d  i n  No r th  Caro l ina ,  no r  a r e  
t h e r e  a  g r e a t  number of cases on t h i s  p o i n t  th roughout  t he  Un i t ed  S ta tes .  
The f o l l o w i n g  quote from Dyer v .  Cranston Print Works, 22  R . I .  506, 511, 
48 At1 . 791 , 794 (1  901 ) f a c e s  t h e  i s s u e  square ly  and w i t h  p r e c i s e  r e l e -  
vance t o  t h e  i ssues  r a i s e d  i n  t h i s  paper: 

... we cannot agree t o  t h e  c l a i m  t h a t  one who r e g u l a t e s  t h e  
n a t u r a l  f l ow of a  r i v e r  by r e t a i n i n g  t h e  water  i n  t ime  o f  f r eshe ts ,  
and s t o r i n g  i t  f o r  use i n  t ime  o f  drought ,  thereby  ga ins  any exc lu -  
s i v e  r i g h t  t o  use i t  as a g a i n s t  another  r i p a r i a n  owner.... 
As t o  r e s e r v o i r s  cons t ruc ted  upon t h e  stream i t s e l f  o r  i t s  t r i b u -  
t a r i e s ,  t h e  law i s  w e l l  s e t t l e d  t h a t  a l l  r i p a r i a n  p r o p r i e t o r s  a r e  
e n t i t l e d  t o  share t h e  b e n e f i t  o f  them, whether t hey  c o n t r i b u t e  t o  
t h e i r  c o n s t r u c t i o n  and maintenance o r  no t .  I f  one p r o p r i e t o r ,  f o r  
h i s  own b e n e f i t ,  r e g u l a t e s  t h e  n a t u r a l  f l o w  o f  t he  water  so as t o  
d i m i n i s h  t h e  f l o w  when i t  i s  excess ive and t o  augment i t  when i t  i s  
d e f i c i e n t ,  us ing ,  however, o n l y  t h e  water  which would n a t u r a l l y  
pursue t he  same course t o  t he  sea, he ga ins  thereby  no advantage 
over  h i s  ne ighbor ,  b u t  must p e r m i t  h im t o  share e q u a l l y  i n  t h e  
b e n e f i t s  o f  t h e  arrangement. 



Resources t o  t r a n s f e r  t o  l o c a l  governments "any i n t e r e s t  h e l d  by t h e  S t a t e  i n  

such s torage." '  Th i s  a u t h o r i z a t i o n  can h a r d l y  be read  t o  e s t a b l i s h  any new 

" i n t e r e s t "  i n  t h e  water  storage. Ins tead ,  t h e  use o f  t h e  word "any" ( i n  

t h e  phrase "any i n t e r e s t " )  suggests t h a t  t h e  i n t e r e s t s  t h a t  may be t r a n s -  

f e r r e d  a r e  those t h a t  m igh t  a r i s e  independent o f  t h e  o p e r a t i o n  o f  t h a t  

s t a t u t e .  

The Federal  l e g i s l a t i o n  l a y i n g  t h e  f ounda t i on  f o r  t h e  i n c l u s i o n  o f  l o c a l  

water  s to rage  c a p a c i t y  i n  f e d e r a l  r e s e r v o i r  p r o j e c t s  a l s o  f a i l s  t o  p resen t  an 

e x p l i c i t  suggest ion t h a t  any th i ng  o t h e r  than  t r a d i t i o n a l  water  law would 

govern t h e  r i g h t s  t o  water  r e l eased  f r om storage.  The l e g i s l a t i o n  p rov ides  - 

o n l y  t h a t  s to rage  may be i nc l uded  f o r  water  f o r  "p resen t  o r  a n t i c i p a t e d  f u t u r e  

demand o r  need f o r  mun i c i pa l  o r  i n d u s t r i a l  water." '  

An argument m igh t  be p o s s i b l e  t h a t  t h e  o p e r a t i o n  o f  a  water  s to rage  

system as env is ioned  i n  t h e  Federal  and S t a t e  l e g i s l a t i o n  demands t h a t  those 

who pay f o r  t h e  s to rage  capac i t y  s h a l l  be a b l e  t o  c o n t r o l  t h e  use o f  t h e  

s to red  water  and t h a t  a  change f rom p resen t  law should t h e r e f o r e  be imp1 i ed .  

Some d e t a i l s  of t h e  Water Supply Ac t  o f  1958 tend  t o  suppor t  t h a t  i m p l i c a t i o n .  

The f i r s t  p r o v i s o  o f  § 390(b) says t h a t  t h e  c o s t  o f  such a  p r o j e c t  "... s h a l l  

be determined on t h e  bas i s  t h a t  a l l  authorized purposes served by t h e  p r o j e c t  

s h a l l  share equitably i n  t h e  benef i ts  of m u l t i p l e  purpose c o n s t r u c t i o n  ..." 
[emphasis a d d e d ~ . ~  Th i s  p r o v i s o  appears t o  a n t i c i p a t e  some s o r t  o f  precon- 

s t r u c t i o n  d e c i s i o n  as t o  d i s t r i b u t i o n  of t h e  increased water  volume (presu-  

mably one " b e n e f i t " )  and t o  express a  p o l  i c y  o f  1  i m i  t i n g  t h a t  b e n e f i t  t o  

c e r t a i n  "au tho r i zed "  persons. The quest ions,  o f  course, a r e  which users may 

N. C. GEN. STAT. § 143-354(a) ( l1 )  (Supp. 1967).  
Water Supply A c t  o f  1958, 72 S t a t .  319(b) (1958),  43 U.S.C. 9 390b(b) 
( 1  964) . 
Water Supply A c t  of 1958, 72 S t a t .  319(b) (1958),  43 U.S.C. § 3 9 0 b ( b ) ,  
( 1  964). 



be au tho r i zed  and how i s  t h a t  d e c i s i o n  t o  be made. No p o s i t i v e  answer i s  

prov ided;  t h e  second p r o v i s i o n  o f  ( b )  s t a t e s ,  however, t h a t  be fo re  a  390b 

p r o j e c t  s h a l l  begin, the s t a t e  and l o c a l  i n t e r e s t s  must agree t o  pay t h e i r  

share o f  t h e  cos t s .  It would seem t h a t  t h a t  requ i rement  read  t oge the r  w i t h  

t h e  f i r s t  p rov i so  a n t i c i p a t e s  a  scheme o f  t h e  l i k e l y  users  pay ing  i n  and t a k i n g  

o u t  p r o p o r t i o n a t e l y .  And perhaps t h a t  i s  supported by t h e  f o u r t h  p r o v i s o  o f  

( b )  which a1 lows some exemption f rom payments i f  t h e r e  i s  no a n t i c i p a t e d  use 

f o r  10 years .  The f a c t  t h a t  t h e r e  i s  t o  be an exemption f rom payment f o r  

those who do n o t  expect  t o  use t h e  f a c i l i t i e s  f o r  10 years  i m p l i e s  t h a t  a l l  

o t h e r s  who w i l l  have use o f  t h e  r e s e r v o i r  are expected t o  pay. 

The p r o p r i e t y  o f  drawing f rom these tenuous arguments an impl i c a t i o n  

t h a t  would derogate l ong -es tab l  i shed  wate r  1 aw i s ,  however, d o u b t f u l  , even i f  

t h e r e  were no th i ng  e l s e  t o  negate t h a t  impl  i ca t i on - -wh i ch  t h e r e  i s .  The 

Federal  l e g i s l a t i o n  p rov ides  t h a t  i t  i s  n o t  t o  mod i f y  t he  p r o v i s i o n s  o f  

s e c t i o n  383 o f  T i t l e  43. Th is  sec t i on ,  i n  t u r n ,  p rov ides  g e n e r a l l y  t h a t  

no th i ng  i n  va r i ous  enumerated sec t i ons  o f  T i t l e  43 " s h a l l  be cons t rued  as 

a f f e c t i n g  o r  in tended t o  a f f e c t  o r  t o  i n  any way i n t e r f e r e  w i t h  t h e  laws o f  any 

S t a t e  o r  T e r r i t o r y  r e l a t i n g  t o  t h e  c o n t r o l ,  a p p r o p r i a t i o n ,  use, o r  d i s t r i b u t i o n  

of water  used i n  i r r i g a t i o n ,  o r  any ves ted  r i g h t  acqu i red  thereunder  ... ,, 2  ' 

Th i s  s e c t i o n  r e f l e c t s  a  p o l  i c y  o f  p reven t i ng  T i t l e  43 p r o v i s i o n s  f rom 

a f f e c t i n g  s t a t e  water  law. The Un i ted  S ta tes  Supreme Cour t  reads t h a t  s e c t i o n  

as r e q u i r i n g  " t h e  Un i ted  S ta tes  t o  comply w i t h  s t a t e  law when, i n  t h e  cons t ruc -  

t i o n  and ope ra t i on  o f  a  rec lamat ion  p r o j e c t ,  i t  becomes necessary t o  acqu i re  

Water Supply A c t  o f  1958, 72 S t a t .  319(c)  ( l 958 ) ,  43 U.S.C. s 390b(b) 
( 1  964).  
I r r i g a t i o n  Ac t  o f  1902, 32 S t a t .  390 (1902), 43 U.S.C. 383 (1964).  



water  r i g h t s  o r  ves ted  i n t e r e s t s  t h e r e i n . "  l I n  l i g h t  o f  t h i s  p o l i c y ,  read ing  

5 390b as i t  i s  p r e s e n t l y  w r i t t e n  t o  o v e r r i d e  s t a t e  law b y  inrpZication 

would be s t r a i n e d  (a1 though an argument m igh t  be made t h a t  5 383 a p p l i e s  o n l y  

t o  water  used f o r  i r r i g a t i o n ,  and t h a t  i t  does n o t  o s t e n s i b l y  f o r b i d  a l t e r -  

a t i o n s  i n  water  law by sec t i ons  o t h e r  than those enumerated, o f  which § 390b 

i s  n o t  one).  

The d o c t r i n e  t h a t  s t a t u t e s  should be read  i n  such a  way as t o  avo id  

ques t ions  about t h e i r  c o n s t i t u t i o n a l  i t y  a1 so would mi 1  i t a t e  a g a i n s t  r ead ing  

such an i m p l i c a t i o n  i n t o  5 390b, s i nce  a l t e r i n g  water  r i g h t s  w i t h o u t  awarding 

compensation t o  those whose r i g h t s  a re  a l t e r e d  r a i s e s  t h e  danger o f  a  v i o l a -  

t i o n  o f  t h e  F i f t h  Amendment. 2  

B. " F l o a t i n g "  P r i v a t e l y  Owned Water Downstream 

Th i s  t heo ry  would combine and extend t he  p o l i c y  l y i n g  behind two water  

law doc t r i nes ,  thus p r o t e c t i n g  s to red  water  in tended upon r e l e a s e  f o r  c o n t r i b -  

u t i n g  b e n e f i c i a r i e s .  I t  i s  g e n e r a l l y  accepted, a l t hough  t h e  p o i n t  has never 

had occas ion t o  be s e t t l e d  i n  Nor th  Ca ro l i na ,  t h a t  a  r i p a r i a n  owner who adds 

t o  a  stream i s  a b s o l u t e l y  e n t i t l e d  t o  wi thdraw t h a t  added amount o f  wa te r  

f rom t h e  stream i n  a d d i t i o n  t o  t h a t  which he may wi thdraw as a  r i p a r i a n  

owner, a t  l e a s t  u n t i l  t h e  water  he has added passes beyond h i s  boundaries.  3 

The f l o a t a g e  d o c t r i n e  permi ts  t h e  use of  n a t u r a l l y  f l o a t a b l e  streams f o r  t h e  

t r a n s p o r t a t i o n  o f  l o g s .  C l e a r l y ,  n e i t h e r  d o c t r i n e  i s  d i r e c t l y  appl  i c a b l  e  

I Ivanhoe I r r iga t ion  D i s t r i c t  v .  McCraeken , 357 U. S . 275, 291 ( 1  958) . 
2  See t e x t  a t  p.34, i n f r a .  
3 Dyer v .  Cranston Print  Works Co. , 22 R. I. 506, 48 At1.  791 (1901 ) ( d i c t u m ) .  
4  Comissioners of Burke Co. v. Catmba Lwnber Co. , 1 16 N . C . 731 , 21 S . E . 

941 (1895).  



t o  stored water or i t s  transportation. The argument would have to  be made 

that  stored water should be covered by the same policy as added water since 

neither would be available t o  anyone without the e f fo r t s  of the upper riparian 

owner, and that  "floatage" r ights  should extend t o  released water as well as 

t o  logs since s t a t e  policy seems to favor the use of waterways fo r  transpor- 

ta t ion.  This argument i s ,  however, tenuous a t  best,and t o  rely upon i t  to  

give any protection to an intended beneficiary would be exceedingly imprudent. 

C .  Conclusions 

There i s  l i t t l e  question that  both Federa 1 and State legis lat ion re f lec ts  

policies of fostering the use of multi-purpose Federal reservoirs to  augment 

sources of local water supply. Unfortunately, however, neither that  legis- 

lation nor the context of common law in which that  legis lat ion must be applied 

in North Carolina lend themselves to the interpretation tha t  the in te res t  in 

water released from storage, under present s ta tu tes  or case law doctrines,  

are specially protected following the release. This inadequate legal founda- 

tion for  implementing the policy of the Federal and State  legis lat ion may stem 

from the more frequent application of the Federal legis lat ion in the arid West, 

where existing water law more readily permits protection of in te res ts  in the 

stored water. In any event, the present weak s tructure in North Carolina 

for  support of the expressed pol icy invites amendments to State or Federal 

legislation which would permit adequate protection of releases of stored 

water . 



111. THREATS ARISING UNDER CONVENTIONAL RIPARIAN DOCTRINE 

As d iscussed i n  t h e  i n t r o d u c t i o n ,  t h e  t h r e a t s  which need t o  be cons id -  

e red  a re  these:  ( 1  ) comp la in ts  a g a i n s t  r e l e a s e  o f  s t o r e d  wate r  i n t o  a  

watercourse; ( 2 )  w i thd rawa l  o f  r e l eased  water  b e f o r e  i t  reaches t h e  i n t ended  

b e n e f i c i a r y ;  and ( 3 )  comp la in ts  a g a i n s t  w i thd rawa l  o f  t h e  r e l eased  wate r  by 

t h e  in tended  b e n e f i c i a r y .  The law o f  r i p a r i a n  r i g h t s  i n  No r t h  C a r o l i n a  and 

o t h e r  r e l e v a n t  laws a p p l i c a b l e  g e n e r a l l y  t o  t h e  use o f  watercourses a r e  

a p p l i e d  i n  t h e  d i s c u s s i o n  o f  these ques t i ons  under t h e  assumption t h a t  t hey  

app l y  t o  t he  use o f  wa te r  i n  ques t i on  as t hey  do t o  o t h e r  uses o f  water ,  an 

assumption j u s t i f i e d  i n  t h e  preceding sec t i on .  

A. Complaint  Aga ins t  Release o f  S to red  Water I n t o  a  Watercourse 

Ac t i ons  a l l e g i n g  t h e  wrongfu lness o f  a  r e l e a s e  o f  s t o r e d  wate r  m igh t  be 

based i n  No r t h  C a r o l i n a  on i n t e r f e r e n c e  w i t h  r i p a r i a n  r i g h t s  as w e l l  as on o t h e r ,  

more genera l  t h e o r i e s  i n c l u d i n g  negl igence,  t respass ,  nuisance, and t a k i n g .  

The outcome o f  a  s u i t  does no t ,  however, depend s o l e l y  on t h e  a p p l i c a b i l i t y  o f  

one o f  these t h e o r i e s .  S u i t  m i g h t  be p rec luded  a t  t h e  o u t s e t  i f  t h e  defendant  

were p r o t e c t e d  by sovere ign  immunity,  and e q u i t a b l e  p r i n c i p l e s  o r  t h e  d o c t r i n e  

o f  i n v e r s e  condemnation m i g h t  p reven t  i n j u n c t i o n  as a  remedy even i f  t h e  

a c t i v i t y  were found w rong fu l .  

1.  Theor ies  o f  Wronafulness 

a. I n t e r f e r e n c e  w i t h  R i p a r i a n  R igh t s  

De te rmina t ion  o f  Whether a  Use i s  an I n t e r f e r e n c e  w i t h  R igh t s .  Even 

though a  use o f  wa te r  has no t a n g i b l e  harmfu l  e f f e c t  on a  person o r  on h i s  

r e a l  and personal  p r o p e r t y ,  t h a t  use may be wrong fu l  i f  i t  i n t e r f e r e s  w i t h  



-1 1 - 

t h e  i n t a n g i b l e  r i g h t s  t h a t  he has i n  t h e  water  i t s e l f .  I n  Nor th  Caro l ina ,  as 

i n  o t h e r  eas te rn  s t a t e s ,  these r i g h t s  extend t o  those  who own p r o p e r t y  a b u t t i n g  

on a  watercourse, and thus  a re  c a l l e d  r i p a r i a n  r i g h t s ,  

The d o c t r i n e  o f  r i p a r i a n  r i g h t s  occurs i n  two b a s i c  vers ions :  " n a t u r a l  

f l ow, "  which e n t i t l e s  each r i p a r i a n  owner t o  t h e  f l o w  o f  water  p a s t  h i s  l and  

u n a l t e r e d  f rom i t s  n a t u r a l  s t a t e  except  as caused by donestic uses upstream; 

and "reasonable use," which, i n  essence, e n t i t l e s  every r i p a r i a n  owner t o  use 

t he  water  t o  t he  e x t e n t  e q u i t a b l y  c o n s i s t e n t  w i t h  uses t o  which o t h e r  r i p a r i a n  

owners wish t o  p u t  t h e  water .  Each j u r i s d i c t i o n  which adheres t o  r i p a r i a n  

d o c t r i n e ,  however, has n o t  c l e a r l y  chosen one o f  these  ve rs i ons .  The cha rac te r -  

i z a t i o n  by t he  Restatement o f  T o r t s  i s  a p t :  "Most c o u r t s  n o t  r e a l i z i n g  t h a t  

t h e r e  a r e  two d i s t i n c t  t h e o r i e s  o r  n o t  f u l l y  g rasp ing  t h e i r  fundamental d i f -  

ferences,  a t tempt  t o  app ly  bo th  t h e o r i e s ,  w i t h  r e s u l t s  t h a t  a r e  n o t  o n l y  i l l o g -  

i c a l  b u t  w e i r d l y  i n c o n s i s t e n t  a t  t imes.  11 1  

Nor th  C a r o l i n a  cases r e f l e c t  some con fus ion  between t h e  t h e o r i e s .  These 

a r e  examples o f  casual statements made i n  No r th  C a r o l i n a  cases smacking of 

n a t u r a l  f l ow :  

. . . r i p a r i a n  p r o p r i e t o r s ,  i n  t h e  absence o f  s p e c i f i c  1 i m i  t a -  
t i o n s  upon t h e i r  r i g h t s ,  a re  e n t i t l e d  t o  have t h e  stream which 
washes t h e i r  ands f low as i t  i s  wont by na tu re ,  w i t h o u t  m a t e r i a l  
d im inu t i on . .  . 1 

I t  i s  w e l l  s e t t l e d  by t h e  a u t h o r i t i e s  t h a t  a t  common law, a  
r i p a r i a n  owner has t h e  r i g h t  t o  have t h e  n a t u r a l  stream o f  w t e r  
f l o w  by o r  through h i s  l and  i n  i t s  o r d i n a r y  n a t u r a l  s t a t e . .  . ?i 

' RESTATEMENT OF TORTS, I n t r o d u c t o r y  Note, Topic  3, Ch. 41 a t  346 (1939).  
Hmris v .  Norfolk & Western I$., 153 N.C. 542, 544, 69 S.E. 623, 624 (1910) .  
Durham v. Cotton Mills, 141 N.C. 615, 624, 54 S.E. 453, 456 (1906). 



... a r i p a r i a n  owner...has a r i g h t  t o  have t h e  stream 
remain i n  p l ace  and t o  f l o w  as na tu re  d i r e c t s ,  and t o  make 
such use o f  t h e  f l o w i n g  wate r  as he can make w i t h o u t  mate- 
r i a l l y  i n t e r f e r i n g  w i t h  t h e  equal r i g h t s  o f  t he  owners above 
and below him on t h e  stream.' 

The presence o f  these l a r g e l y  unconsidered d i c t a ,  however, i s  outweighed 

by o t h e r  f a c t o r s  i n d i c a t i n g  r e j e c t i o n  by Nor th  Ca ro l i na  o f  n a t u r a l  f l o w  

p r i n c i p l e s .  

Any case which approved a remedy a g a i n s t  a  use which d i d  no a c t u a l  

damage o r  i n t e r f e r e d  w i t h  no o t h e r  a c t u a l  use would be a t i p - o f f  t h a t  a  n a t -  

u r a l  - f l ow concept ion  o f  r i p a r i a n  r i g h t s  m igh t  be c o l o r i n g  t he  dec i s i on ,  even 

i f  t he  n a t u r a l  f l o w  d o c t r i n e  were never expressed. Bu t  t h e r e  a r e  no such cases. 

The one which comes c l o s e s t  t o  p e r m i t t i n g  a recovery  i n  such circumstances i s  

Smi th  v. To'own of ~ o r ~ a n t o n , '  which a l lowed $100 i n  permanent damages f o r  a  

decrease i n  t h e  va lue  of t h e  land .  Bu t  these damages, tenuous though they  migh t  

be, a r e  represented by t he  c o u r t  as be ing  a c t u a l  , n o t  nominal . 
Furthermore, reasonable use p r i  n c i  p l  es have been f r e q u e n t l y  repeated i n 

Nor th  Caro l ina  cases. A r e p r e s e n t a t i v e  s ta tement  i s  t h a t  "a r i p a r i a n  p r o p r i e -  

t o r  i s  e n t i t l e d  t o  t h e  n a t u r a l  f l o w  o f  t h e  stream runn ing  through o r  a long  h i s  

l a n d  i n  i t s  accustomed channel,  undimin ished i n  q u a n t i t y  and un impai red i n  

q u a l i t y ,  except  as may be occasioned by t he  reasonable use o f  wa te r  by o t h e r  

1 i ke p r o p r i e t o r s .  "3 Cases w i t h  statements such as t h i s  have been c h r o n o l o g i c a l l y  

i n t e r t w i n e d  wi t h  those t h a t  c o n t a i n  n a t u r a l  - f low-soundi  ng statements (and some- 

t imes statements o f  b o t h  k i nds  a re  con ta ined  i n  t h e  same case),  b u t  t h e  most 

r e c e n t  Nor th  Ca ro l i na  case4 d i r e c t l y  r a i s i n g  t he  i s sue  q u i t e  c l e a r l y  r e j e c t e d  

n a t u r a l  f l ow ,  r e1  i e d  on reasonable-use p r i n c i p l e s ,  and upheld j u r y  f i n d i n g s  t h a t  

t h e  cha l lenged use was n o t  wrongfu l  d e s p i t e  uncon t rover ted  evidence t h a t  t h e  

I Smi th  v. Town of Morganton, 187 N. C .  801 , 802, 123 S. E. 
187 N.C. 801, 123 S.E.  88 (1924).  
Smi th  v .  Town of Morganton, 187 N . C . 801 , 1 23 S . E . 88 ( 
Dunlap v. C a r o l i n a  Power & L i g h t  Co., 212 N.C.  814, 195 

1924).  
S.E. 43 (1938) .  
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use prevented t h e  n a t u r a l  f l o w  o f  water  p a s t  t h e  p l a i n t i f f ' s  r i p a r i a n  land .  

Th is  r e s u l  t i s  i r r e c o n c i l a b l e  w i t h  n a t u r a l  - f l o w  p r i n c i p l e s .  

The s t r e n g t h  of t h i s  case, coupled w i t h  t h e  l a c k  o f  any dec i s i ons  t h a t  

can be exp la ined  o n l y  by r e l i a n c e  on n a t u r a l - f l o w  p r i n c i p l e s ,  negates any 

r e a l  p o s s i b i l i t y  t h a t  a f l o w  augmentation program can be s u c c e s s f u l l y  c h a l -  

lenged by a p l a i n t i f f  a s s e r t i n g  r i g h t s  t o  t h e  n a t u r a l  f l o w  o f  t h e  water .  

Acceptance o f  a pure reasonabl e-use v e r s i o n  o f  r i p a r i a n  r i g h t s  suggests 

t h a t  t h e  u l t i m a t e  de te rm ina t i on  o f  wrongfu lness w i l l  be made by a we igh ing  

t e s t - - t h e  good accomplished by t h e  use weighed a g a i n s t  t h e  harm i t  does. 

Bu t  i n  Nor th  Caro l ina ,  as i n  many o t h e r  s ta tes , '  t h e  reasonable-use v e r s i o n  

o f  r i p a r i a n  r i g h t s ,  even when accepted i n  genera l ,  has n o t  always been 

a p p l i e d  p u r e l y .  There i s  s t r o n g  i n c l i n a t i o n  t o  f i n d  va r i ous  uses as unrea- 

sonable per s e ,  w i t h o u t  e n t e r i n g  a process o f  weigh ing t h e  b e n e f i t  o f  those 

uses a g a i n s t  t h e  i n j u r i e s  they do and t h e  o t h e r  uses they  prec lude.  

Some tendency e x i s t s  t o  l a b e l  as per se unreasonable any use which 

i n j u r e s  downstream owners. Examples o f  statements t h a t  r e f l e c t  t h i s  tendency 

a r e  these: 

. .. every p r o p r i e t o r  o f  l a n d  through which a watercourse 
f l ows  has a r i g h t  t o  a reasonable use o f  t h e  wate r  ...p r ov i ded  
he does n o t  by h i s  use o f  i t  m a t e r i a l l y  damage any o t h e r  p r o p r i e -  
t o r  above o r  below.2 

. . .pending and l e t t i n g  l oose  [ o f  wa te r  which] caused an 
i r r e g u l a r  f l o w  i n  t h e  r i v e r ,  and ... damaged p l a i n t i f f ' s  p r o p e r t y  . . . i s  unreasonable use . . . [guo t ing  f rom j u r y  charge as n o t  
" i n t r i n s i c a l l y  erroneous"] .  

[The p r o p r i e t o r s  of l and  a long  streams may use t h e  water  
f o r  any purpose] t o  which i t  can be b e n e f i c i a l l y  app l i ed ,  b u t  
i n  so do ing  they  have no r i y h t  t o  i n f l i c t  materia2 o r  substan- 
t i a l  i n j u r y  on those below. 

1 E.g. ,  Portland Sebago Ice  Co. v .  Phinney, 117 Me. 153, 103 A. 150 (1918); 

Barton v .  Union Cat t le  Co., 28 Neb. 350, 44 N.W. 454 (1889).  
WiZZiamson v .  Lock's Creek Canal Go., 78 N.C. 156 (1878). 
Geer v. Durham Water Co., 127 N.C.  349 a t  352, 353, 37 S.E. 474, 475 (1900).  

4 Harris v .  RorfoZk & Western Ry .  153 N .  C. 542, 544, 69 S. E. 623, 624 (1  91 0 ) .  



Desp i te  t h e  presence o f  these statements,  t h e  v i t a l i t y  of t he  d o c t r i n e  

they  r e f l e c t  i s  d o u b t f u l .  Each i s  dictum; no such r u l e  has ever  been a p p l i e d  

t o  j u s t i f y  recovery  i n  a  case which i n  f a c t  d i d  n o t  i n v o l v e  a use t h a t  was 

unreasonable under t he  more l i m i t e d  ins tances  o f  per se unreasonableness 

(namely, d i v e r s i o n  and po l  1 u t i o n )  d iscussed below. The l e a d i n g  case o f  

Dunlap v. Carolina Power and Light ~ o m ~ a n ~ '  suppor ts  t h i s  a n a l y s i s  by recog- 

n i z i n g  t h a t  t he  "s ta tements t h a t  a  r i p a r i a n  owner 'has no r i g h t  t o  use t h e  

water  t o  t h e  p r e j u d i c e  o f  t h e  p r o p r i e t o r  below him'. . . .are used i n  cases i n  

which t h e  d i v e r s i o n  o r  p o l l u t i o n  o f  water  i s  be ing  discussed." '  Such s t a t e -  

ments p robab ly  can be cha rac te r i zed  as symptoms o f  t he  u n a r t i c u l a t e d  and n o t  

f u l  l y  comprehended e v o l u t i o n  f rom n a t u r a l  - f l o w  t o  reasonabl e-use p r i n c i p l e s .  

The con t inued  v i t a l i t y  o f  a  d o c t r i n e  t h a t  p o l l u t i o n  and d i v e r s i o n  o f  

water  a r e  unreasonable per se i s  more probable.  Two statements t h a t  r e f l e c t  

t h i s  p o s s i b i l i t y  a r e  these:  

. . . it has become a we1 1 es tab l  i shed p r i n c i p l e  o f  1 aw i n  
t h i s  and most o t h e r  j u r i s d i c t i o n s  t h a t  any s u b s t a n t i a l  d i v e r s i o n  
o f  waters o r  t h e  p o l l u t i o n  of t he  waters  o f  a  stream g i v e  r i s e  
t o  a  cause o f  a c t i o n  i n  behal f  o f  a l l  r i p a r i a n  owners a f f e c t e d  
thereby.  3 

It i s  now w e l l  s e t t l e d  t h a t  n e i t h e r  a  c o r p o r a t i o n  no r  an 
i n d i v i d u a l  can d i v e r t  water  f rom i t s  n a t u r a l  course so as t o  
damage another  .4 

The p r i n c i p l e  i s  ac tua l  l y  n o t  we1 1 s e t t l e d .  A c l e a r  de te rm ina t i on  t h a t  

p o l l u t i o n  i s  per se unreasonable has been h indered  by t h e  ex i s tence  o f  a  

o f  any waste i n t o  a  stream f rom s t a t u t e  which makes un lawfu l  t h e  d ischarge  

which a p u b l i c  d r i n k i n g  supply  i s  taken un 

an approved system;5 thus,  a f t e r  1903, when 

l e s s  t h e  waste has been t r e a t e d  

t h i s  s t a t u t e  was enacted, t h e r e  

has been l i t t l e  o p p o r t u n i t y  t o  reach t h e  ques t i on  o f  t he  reasonableness o f  

212 N.C. 814, 195 S.E. 43 (1938) .  
2 Id. a t  820, 195 S.E. a t  47. 

~unZap v .  Carolina Power & Light Co., 212 N . C .  814, 818, 195 S.E.  43,46 (193E 
4 Craft  v .  R.R., 136 N.C.  49, 51, 48 S.E. 51 9, 520 (1904).  

N.C. GEN. STAT. S 130-165 (Supp. 1967).  
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p o l l u t i o n  under r i p a r i a n  d o c t r i n e  s i n c e  i t s  wrongfu lness u s u a l l y  i s  c l e a r  

under the  s t a t u t e s .  And no case c l e a r l y  ho lds  t h a t  d i v e r s i o n  i s  unreason- 

1 a b l e  p e r  se. I n  t h e  two cases i n  which t h e  c o u r t  a f f i r m e d  f i n d i n g s  o f  t he  

unreasonableness o f  d i v e r s i o n s ,  t h e  j u r y  had been asked t o  f i n d  whether t h e  

defendants had "unreasonably d i v e r t e d "  t h e  wate r .  The cases do n o t  r evea l  

whether t h e  j u r y  was p e r m i t t e d  t o  f i n d  t h e  unreasonableness on a p e r  se bas i s  

o r  o n l y  by weighing t he  f a c t s .  Furthermore, t h e  c o u r t  had e a r l y  i n t i m a t e d  

i n  Walton v .  M ~ Z Z S ~  t h a t  t h e  need t o  d i v e r t  water  f o r  t h e  gold-washing 

i n d u s t r y  m igh t  c a l l  f o r  s t e e r i n g  r i p a r i a n  d o c t r i n e s  i n  a d i r e c t i o n  t h a t  

would p e r m i t  f i n d i n g  such d i v e r s i o n  reasonable.  There has n o t  s i n c e  been a 

c l e a r  o p p o r t u n i t y  t o  t e s t  t h a t  i n t i m a t i o n .  

Moreover, t h e  p r e c i s e  meaning o f  " d i v e r s i o n "  i s  f a r  f rom c l e a r .  As has 

been observed, "Sometimes t he  c o u r t  seems t o  be mere ly  r eph ras ing  t h e  bas i c  

r i p a r i a n  r u l e ;  sometimes t h e  c o u r t  may be r e f e r r i n g  t o  d i v e r s i o n  o f  wa te r  

f rom one d ra inage  b a s i n  t o  another;  sometimes i t  i s  appa ren t l y  r e f e r r i n g  o n l y  

t o  t he  e f f e c t  on t h e  p a r t i c u l a r  compla inant  and i s  n o t  concerned w i t h  whether 

t he  water  i s  u l t i m a t e l y  r e t u r n e d  t o  t h e  same watershed o r  d ra inage  bas in .  11 3 

Only i n  one o f  t h e  most r ecen t  r i p a r i a n  r i g h t s  cases has t h e  c o u r t  

e x p l i c i t l y  acknowledged t h e  ba lanc ing  t e s t  f o r  de te rm in ing  reasonableness. 

What c o n s t i t u t e s  a reasonable use i s  a ques t i on  o f  f a c t  
hav ing  regard  t o  t h e  s u b j e c t  m a t t e r  and t h e  use; t h e  occas ion 
and manner o f  i t s  a p p l i c a t i o n ;  i t s  o b j e c t  and e x t e n t  and neces- 
s i t y ;  t h e  na tu re  and s i z e  o f  t h e  stream; t h e  k i n d  o f  bus iness 
t o  which i t  i s  subserv ien t ;  t h e  importance and n e c e s s i t y  o f  
t h e  use c la imed by one pa r  y and t h e  e x t e n t  o f  t h e  i n j u r y  
caused by _it t o  t he  o the r .  5 

' Cook v .  Town of Mebane, 191 N.C. 1, 131 S.E. 407 (1926); Smith v .  Town 
of Morganton, 187 N.C. 801, 123 S.E. 88(1924). 
86 N.C. 280 (1881). 
M. Heath, "Water Use Law i n  Ac t i on :  An Ana l ys i s  o f  Arrangements 
by Water Users To Secure T h e i r  Sources of Water Supply, w i t h  P a r t i c u l a r  
Reference t o  t h e  Research T r i a n g l e  Region o f  Nor th  Caro l ina, "  
(Southeas t e r n  Water Law Conference, Athens, Ga . , November, 1967) . 22 
Dunlap v.  C a r o l i n a  Power & Light Co., 212 N.C. 814, 820, 195 S.E. 43, 
47 (1938) .  



Th i s  acknowledgment p robab ly  s i g n a l s  t h a t  f i n d i n g s  o f  per se unreason- 

ableness w i l l  be l i m i t e d  a t  most t o  d i v e r s i o n  and p o l l u t i o n ,  and suggests t h a t ,  

more than  l i k e l y , '  t h e  u l t i m a t e  de te rm ina t i on  o f  t h e  wrongfu lness o f  stream 

augmentation w i l l  have t o  be decided by a j u r y  a p p l y i n g  t h e  ba lanc ing  t e s t  

t o  see whether t h a t  use i s  reasonable.  A p r e d i c t i o n  o f  t h e  r e s u l t  o f  t h i s  

t e s t  i n  any p a r t i c u l a r  case i s  i m  o s s i  b l  e. Since, however, t h e  eng ineer ing  

o f  an augmentat ion system w i l l  presumably have fo reseen and removed most 

p o s s i b i l i t i e s  o f  consequent ia l  damage, t he  1 i k e l  i hood t h a t  t h e  harm done by 

t h e  system would outweigh i t s  bene f i t s  seems s l im .  

Harm t o  t h e  P l a i n t i f f  As a P r e r e q u i s i t e  f o r  a Cause o f  Ac t i on .  A 

success fu l  s u i t  f o r  an i n t e r f e r e n c e  w i t h  h i s  r i p a r i a n  r i g h t s  by one who 

s u f f e r e d  no a c t u a l  harm f rom a supposed wrong fu l  use i s  a t  l e a s t  conceivable.  

The f u n c t i o n a l  va lue  o f  de te rm in ing  whether a s t a t e  m igh t  pe rm i t  

a success fu l  s u i t  by one who had n o t  been harmed by t h e  a l l e g e d l y  wrongfu l  

use may be ques t ionab le .  By d e f i n i t i o n ,  a s t a t e  which a p p l i e s  n a t u r a l - f l o w  

p r i n c i p l e s  can uphold a s u i t  by a p l a i n t i f f  s u f f e r i n g  no p h y s i c a l  harm. And 

i n  a s t a t e  which a p p l i e s  o n l y  pure  reasonable-use p r i n c i p l e s ,  a s u i t  a g a i n s t  

a harmless use cou ld  never be success fu l  s i n c e  unreasonableness can be found 

o n l y  i f  t h e  g r a v i t y  o f  t h e  harm outweighs t h e  u t i l i t y  o f  t h e  use (an imposs ib l e  

occurrence i f  t h e  we igh t  o f  harm equals  ze ro ) .  

Nevertheless, s i n c e  one s tudy  made t h e  p o s s i b i l i t y  o f  an i n j u n c t i o n  

a g a i n s t  a harmless use a f o c a l  p o i n t  o f  i t s  i nves t i ga t i ons , '  t h i s  paper w i l l  

cons ider  sepa ra te l y  t h e  ques t i on  o f  whether an a l l e g e d l y  wrong fu l  use 

Conceivably,  stream augmentat ion would n o t  be e n t i t l e d  t o  t h e  weigh ing 
t e s t  f o r  de te rmin ing  i t s  reasonableness i f  t h e  purpose t o  which t h e  
augmentat ion was in tended t o  be p u t  was imputed t o  t h e  augmentat ion i t s e l f .  
That i s ,  t h e  augmentat ion migh t  be s u s c e p t i b l e  t o  a f i n d i n g  o f  unreason- 
ableness per se i f  i t  were in tended t o  be d i v e r t e d  t o  a use which was 
unreasonabl e per s e .  
Water Resources Center,  Cornel 1 U n i v e r s i t y  , P r o f i  1 e o f  a Watershed: 
F l i n t  Creek 84-118 (March, 1965). 



must be shown to be harmful. 

This problem can have significance, other than as a semantic variation 

of the natural-flow / reasonable-use question, 

( 1 )  In a jurisdiction which ostensib 

principles b u t  which holds some uses to  be 

n one of these ways: 

y appl i  es reasonabl e-use 

per se unreasonable, the 

harmlessness doctrine could prevent su i t s  against per se unreasonable 

uses which in f a c t  cause no harm, and 

( 2 )  Even in a jurisdiction that  always weighed harm against 

u t i l i t y , the  doctrine could be applied to  prevent a s u i t  against a 

use t h a t  caused some harm i f  the p la in t i f f  himself were not one of 

those who were harmed. 

I n  North Carolina, i t  i s  f a i r l y  clear  that  a successful s u i t  for  in te r -  

ference with riparian r ights  cannot be maintained unless the p la in t i f f  has 

been actually harmed, although a requirement tha t  he show harm has never been 

stated expressly. In a l l  successful su i t s  by one riparian owner against 

another user, the p la in t i f f  has suffered material harm, and the decision in 

a t  leas t  one case seems based overtly on the unsatisfied requirement tha t  

the p la in t i f f  show actual harm.' 

Only two  cases seem possibly to contradict the notion that  the s u i t  could 

not successfully be brought by one who suffered no actual harm. In Chaffin v. 

Manufacturing Company, the North Carolina Supreme Court reversed a judgment 

in favor of the defendant, whose dam had allegedly caused ponding on the 

p l a i n t i f f ' s  land, because the t r i a l  judge fai led to instruct  the jury tha t  

they could find nominal damages for  the p la in t i f f  i f  the ponding had occurred 

on his land to any extent.  A1 though the court loosely ci ted some statements 

' Harris v. N o ~ f o Z k  & Western Ry. ,  153 N . C .  542, 69 S.E.  623 (1910) 
(discussed in text  a t  p .  18, note 3) .  
136 N . C .  364, 48 S.E. 770 (1904). 



r e l a t i n g  t o  r i p a r i a n  r i g h t s ,  t h e  recovery  f o r  ponding c o u l d  more l i k e l y  

have been j u s t i f i e d  on a  t respass theory ,  an a c t i o n  f o r ' w h i c h  t h e  appro- 

p r i  ateness o f  nomi n a l  damages i s  es tab l  i shed.' I n  Smith v .  Morganton, 2  

t h e  c o u r t  a f f i r m e d  $100 i n  permanent damages f o r  t h e  p l a i n t i f f  on a  j u r y  

f i n d i n g  o f  unreasonable d i v e r s i o n  o f  water .  The damages represen ted  a  l o s s  

i n  va lue  o f  t he  land,  b u t  no p resen t  i n t e r f e r e n c e  w i t h  a  use be ing  made o f  

t he  1 and o r  water .  A1 though damages o f  $1 00 f o r  permanent l o s s  a r e  suspi  - 
c i o u s l y  c l o s e  t o  nominal damages f o r  i n v a s i o n  o f  a  mere t e c h n i c a l  r i g h t ,  

permanent damages themselves a re  n o t  i n c o n s i s t e n t  w i t h  t h e  requi rement  o f  

a c t u a l  harm; a  r e d u c t i o n  i n  va lue  o f  t h e  l a n d  i n d i c a t e s  t h a t  t h e  e f f e c t  on 

t h e  l a n d  was t a n g i b l e .  

I n  H a r r i s  v .  Norfo lk  & Western R ~ . , ~  t h e  p l a i n t i f f  sued t h e  r a i l w a y  

company f o r  permanent damages a l l e g e d l y  caused by t h e  t a k i n g  o f  wa te r  from a  

pond formed by t he  p l a i n t i f f  as a  source of water  f o r  locomot ives.  The t r i a l  

c o u r t  en te red  judgment f o r  t h e  defendant  upon a  j u r y  f i n d i n g  t h a t  t h e  defen- 

dan t  d i d  n o t  w r o n g f u l l y  d i v e r t  and use t h e  water  f rom p l a i n t i f f ' s  pond, 

The Supreme Cour t  o f  Nor th  Ca ro l i na  upheld t he  judgment s i n c e  t h e  evidence 

suppor ted a  f i n d i n g  t h a t  t h e  removal o f  water  had no app rec iab le  e f f e c t .  

The c o u r t  s t a t e d  t h a t  t h e  r i g h t  o f  a c t i o n  "accrues f rom t h e  t a k i n g  [ o f  water ]  

i n  such unreasonable q u a n t i t y  as t o  m a t e r i a l l y ,  s u b s t a n t i a l l y  i n j u r e  t h e  

lower  p r o p r i e t o r  i n  some use he i s  making o f  t h e  water .  "4  Th i s  case thus 

seems t o  r e q u i r e  t h a t  a  p l a i n t i f f  be harmed be fo re  he can complain,  a l though 

i t  i s  p o s s i b l e  t o  i n t e r p r e t  t h e  c o u r t ' s  h o l d i n g  as r e f l e c t i n g  an a p p l i c a t i o n  

o f  t h e  n a t u r a l  - f l o w  theo ry  (which pe rm i t s  any d i m i n u t i o n  which i s  n o t  

White 1,. G r i f f i n ,  49 N .C.  139 (1 856).  
187 N.C. 801, 123 S.E. 88 (1924).  

3  153 N.C. 542, 69 S.E. 623 (1910). 
Id .  a t  544, 69 S.E. a t  624. 



m a t e r i a l  ) and concur ren t  suppor t  o f  a  f i n d i n g  t h a t  no m a t e r i a l  d i m i n u t i o n  

occurred.  

Thus, t h e  scan ty  evidence t h a t  e x i s t s  suggests 1  i t t l e  poss i  b i  1 i ty  t h a t  

a  downstream user  cou ld  s u c c e s s f u l l y  m a i n t a i n  a  s u i t  a g a i n s t  an upstream user  

un less  he s u f f e r e d  m a t e r i a l  harm as a r e s u l t .  Furthermore, t h e  c o u r t s  of  a t  

l e a s t  one s t a t e ,  New York, where t h i s  p o s s i b i l i t y  was judged t o  be r e a l ,  

showed concern w i t h  t h e  t h r e a t  o f  t h e  a l l e g e d l y  wrongfu l  u s e r ' s  o b t a i n i n g  

a p r e s c r i p t i v e  easement t o  con t i nue  t h e  use un less  downstream owners were 

p e r m i t t e d  t o  sue rega rd less  o f  harm.l The Nor th  Ca ro l i na  Cour t  has, c o r r e c t l y ,  

expressed no concern w i t h  t h e  p o s s i b i l i t y  o f  p r e s c r i p t i v e  r i g h t s '  acc ru ing  

d u r i n g  t h e  p e r i o d  t h a t  t h e  use causes no harm, so t h e r e  i s  l i t t l e  bas i s  upon 

which t he  c o u r t  would even cons ider  s u s t a i n i n g  an a c t i o n  by an unharmed 

p l a i n t i f f .  

Conclusions. These conc lus ions  seem j u s t i f i e d :  

( 1 )  That a  p l a i n t i f f ' s  r i p a r i a n  r i g h t s  would be determined by re fe rence  

t o  n a t u r a l  f l o w  p r i n c i p l e s  i s  n e a r l y  inconce ivab le .  The use would i n s t e a d  

be judged by reasonable use p r i n c i p l e s .  

( 2 )  There i s  l i t t l e  chance t h a t  a  r e l ease  o f  wa te r  f rom a r e s e r v o i r  

would be regarded as per se unreasonable.  

( 3 )  A ba lanc ing  t e s t  would l i k e l y  be a p p l i e d  t o  t e s t  t h e  reasonable-  

ness o f  t h e  re l ease .  It seems u n l i k e l y  t h a t  programs o f  r e l e a s e  as p r e s e n t l y  

conceived c o u l d  do harm enough t o  make p o s s i b l e  a  f i n d i n g  t h a t  t h e  re1  ease 

was unreasonable.  

b. Other Theor ies o f  Wrongfulness 

I n t e r f e r e n c e  w i t h  r i p a r i a n  r i g h t s  i s  t h e  o n l y  t heo ry  o f  wrongfu lness 

which i s  p e c u l i a r l y  a p p l i c a b l e  t o  a c t i v i t i e s  which a f f e c t  watercourses. 

Amsterdam Knitting Co. v. Dean, 162 N.Y. 278, 56 N.E. 757 (1900) ; 
fJ.Y. Rubber Co. v. Rothery,  132 N.Y. 293, 30 N.E. 841 (1892).  



These a c t i v i t i e s ,  though, a r e  n o t  s u b j e c t  t o  judgment s o l e l y  by t h a t  theory .  

Other, genera l  t h e o r i e s  a re  a l s o  a v a i l a b l e  as bases f o r  s u i t s  a g a i n s t  uses 

o f  waters and watercourses. 

Negl igence. Negl igence i s  t h e  f a i l u r e  t o  a c t  as a  reasonably  p rudent  

man would a c t  under t h e  circumstances. Anyone who s u f f e r s  damage as a  

prox imate r e s u l t  o f  negl igence may recover  f o r  t h e  damage f rom t h e  n e g l i g e n t  

person i f  t h a t  person owed him a  d u t y  t o  a c t  nonneg l i gen t l y  (un less  t h e r e  i s  

some l e g a l  excuse o r  ba r  t o  t h e  s u i t ) .  1  

i f f s  have c la imed t o  have been damaged by t h e  n e g l i g e n t  use o f  a  

by another  o r  by a  n e g l i g e n t  a c t  by another  which a f f e c t e d  a  

P l a i n t  

watercourse 

watercourse . A  s u i t  based on a  negl  igence t heo ry  cou ld  a r i s e  a g a i n s t  those 

who re leased  s t o r e d  water  i f ,  f o r  example, t hey  fai l ,ed t o  use due ca re  and 

re leased  such a  l a r g e  q u a n t i t y  o f  water  t h a t  i t  i n j u r e d  downstream p rope r t y .  

Nuisance. A  nuisance i nc l udes  a  use o f  p r o p e r t y  by one person i n  such 

a  way t h a t  i t  i n e q u i t a b l y  impa i r s  a n o t h e r ' s  use and enjoyment o f  h i s  own 

p rope r t y .  Some impairment o f  ano the r ' s  use o r  enjoyment o f  h i s  p r o p e r t y  may 

occur  w i t h o u t  i t s  be ing  a  nuisance; o n l y  when t h e  harm done by t h e  use o u t -  

weighs t h e  b e n e f i t  o f  t h e  use does i t  become a  nuisance. 3 

Nuisance has been t h e  bas i s  o f  a  s u i t  by one harmed by a n o t h e r ' s  use 

o f  a  w a t e r c o ~ r s e . ~  A  nuisance t heo ry  conce ivab ly  c o u l d  be employed a g a i n s t  

t h e  re l ease  o f  s t o r e d  water  i f ,  f o r  example, t h e  r e l e a s e  c rea ted  odors o r  

no ises  t h a t  a f f e c t e d  someone e l s e ' s  use o f  h i s  own p rope r t y .  

Trespass. An i n t e n t i o n a l  o r  n e g l i g e n t  e n t r y  upon l a n d  i n  possession of 

another  w i t h o u t  h i s  consent i s  wrongfu l  t respass  even i f  i t  does no a c t u a l  

PROSSER, TORTS D 30 ( 3 r d  ed. 1964).  
Briscoe v. Young, 731 N.C. 386, 42 S.E. 893 (1 902).  
PROSSER, TORTS § 89 a t  602 ( 3 r d  ed . 1964).  
Cook v .  Town of Mebane, 191 N. C.  1  , 131 S .  E.  407 (1  926) ; Kitchen Lwnber 
Co. v .  TaZZahassee Power Co., 206 N.C. 515, 174 S.E. 417 (1924) .  
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damage. Trespass occurs n o t  o n l y  i f  a  person goes upon l a n d  h imse l f ,  b u t  

a l s o  i f  he causes something e l se ,  such as water ,  t o  e n t e r  upon t he  land .  

Trespass has been t h e  bas i s  i n  Nor th  Ca ro l i na  f o r  r ecove r i es  f o r  damage 

r e s u l t i n g  f rom the  ove r f l ow  o f  water  upon a  p l a i n t i f f  I s  land.' I n  1957, 

however, a  Nor th  Ca ro l i na  case3 made c l e a r  t h a t  i n t e n t  o r  negl igence was 

necessary t o  suppor t  a  recovery  f o r  trespass, so whether t h e  same f a c t s  

would suppor t  a  recovery  f o r  t respass  today i s  n o t  c l e a r .  I n  any event ,  

t he  re1  ease of s t o r e d  wate r  by one w i t h  knowledge t h a t  i t  would o v e r f l o w  

ano the r ' s  l a n d  cou ld  be t h e  s u b j e c t  o f  an a c t i o n  f o r  t respass .  

Taking. "Tak ing"  i s  a  t heo ry  o f  recovery  f o r  i n j u r y  t o  p r o p e r t y  based 

on c o n s t i t u t i o n a l  requi rements.  (The F i f t h  and Four teen th  Amendments t o  t h e  

Un i t ed  S ta tes  C o n s t i t u t i o n  f o r b i d  t h e  Federal  and S t a t e  governments, respec- 

t i v e l y ,  f rom d e p r i v i n g  any person o f  p r o p e r t y  w i t h o u t  due process o f  law, 

which i nc l udes  t h e  payment o f  j u s t  compensation.) Tak ing can be a p p l i e d  

n o t  o n l y  t o  t r a n s f e r r i n g  t i t l e  t o  l a n d  t o  t h e  government, b u t  a l s o  t o  o t h e r  

e f f e c t s  t h a t  reduce t h e  va lue  o f  land! Taking i s  n o t  so much a  separate 

t heo ry  o f  wrongfu lness as i t  i s  an a p p l i c a t i o n  o f  any number o f  t h e o r i e s  of  

wrongfulness a g a i n s t  a  government. An a c t i o n  f o r  t a k i n g  a g a i n s t  a  govern- 

ment might, i f  b rought  a g a i n s t  a  nonsovereign,be based on negl igence,  

i n t e n t i o n a l  t o r t ,  o r  abso lu te  l i a b i l i t y .  I t  seems f r e q u e n t l y  t o  have been 

a p p l i e d  t o  overcome t h e  b a r r i e r  o f  sovere ign  immunity t h a t  o f t e n  p reven ts  

s u i t s  on nonconst i  t u t i o n a l  bases f o r  p r o p e r t y  damage a g a i n s t  governments. 

Taking i s  no t ,  however, a  complete s u b s t i t u t e  f o r  a c t i o n s  t h a t  m i g h t  be 

b rought  a g a i n s t  a nongovernmental defendant, because t h e r e  must be an element 

' PROSSER, TORTS § 13 ( 3 r d  ed, 1964). 
2 Chaff in v .  Manufacturing Co. 135 N.C. 95, 47 S.E. 276 (1  904).  

Smith v .  Pate, 246 N.C. 63, 97 S.E. 2d 457 (1957).  
United S ta tes  v. Causby, 328 U .S.  256 (1  946).  



o f  unreasonableness i n  t h e  governmental a c t i o n  t h a t  leads  t o  t h e  s u i t  as 

w e l l  as an a c t u a l  depress ion i n  t h e  va lue  o f  t h e  p roper ty .1  Not every  t o r t  

i s  a t a k i n g .  A s u i t  f o r  t a k i n g  c o u l d  n o t  be s u b s t i t u t e d ,  f o r  example, f o r  

a s u i t  on t he  t heo ry  o f  t respass i n  a case i n  which o n l y  nominal damages had 

occurred o r ,  probably ,  f o r  a s u i t  based on a n a t u r a l  - f l ow  theo ry  o f  r i p a r i a n  

r i g h t s  i n  which t he  government's a c t s  had n o t  been unreasonable. 

Conclusions. A1 1 o f  t he  general  t o r t  t h e o r i e s  a r e  p o s s i b l e  bases f o r  

a c t i o n s  t o  recover  f o r  harmfu l  r e s u l t s  o f  f l o w  augmentation. A c a r e f u l l y  

designed and admin is te red  program o f  r e l ease  o f  s t o r e d  water ,  however, i s  

u n l i k e l y  t o  g i v e  r i s e  t o  any o f  t he  r e s u l t s  t h a t  would need t o  be shown i n  

o rde r  t o  make a p p l i c a b l e  one o f  these t h e o r i e s .  

2. Sovereign Immunity As a B a r r i e r  t o  S u i t  

Any person seeking t o  sue on t h e  bas i s  o f  t h e  a l l e g e d  wrongfu lness o f  

t h e  re l ease  o f  s t o r e d  water  would have t o  make t h e  S t a t e  o r  Federa l  govern- 

ment, o r  one o f  t h e i r  agencies o r  employees, a defendant  t o  t h e  s u i t . '  A 

t h resho ld  ques t i on  i n  any case which would i n c l u d e  a governmental agency as 

a defendant i s  whether t h a t  agency i s  p r o t e c t e d  f rom s u i t  by t h e  d o c t r i n e  o f  

sovere ign  immunity. 

a. The Federal  Government 

The f e d e r a l  government h i s t o r i c a l  l y  has en joyed immunity f rom s u i t  un less  

i t   consent^.^ Two ins tances  of such consent a r e  o f  p o t e n t i a l  re levance.  

F e r r e l l  , "Legal L i a b i l  i t i e s  o f  Count ies and County Commissioners" i n  
COUNTY GOVERNMENT I N  NORTH CAROLINA 271 ( F e r r e l  1 ed. 1968) . 
The i ssue  o f  who would be proper  p a r t i e s  t o  a s u i t  r e s u l t i n g  f rom t h e  
re l ease  o f  s t o r e d  wate r  i s  n o t  addressed here. I t s  d i f f i c u l t i e s  a r e  
exempl i f  i e d  by Dugan u. Rank, 372 U.  S.  609 (1  963).  
Osborn v. Bank of  United S t a t e s ,  22 U. S. 738 (1 824). 



The Federal  T o r t  Claims ~ c t '  pe rm i t s  t o r t  s u i t s  a g a i n s t  t h e  Un i t ed  

S ta tes  except  as s p e c i f i c a l l y  enumerated. O f  t h e  s p e c i f i c a l l y  enumerated 

a c t s  which a r e  excepted, one ca tegory  i s  o f  p a r t i c u l a r  re levance- -ac ts  e i t h e r  

done w i t h  due care  i n  t h e  execu t ion  o f  a  s t a t u t e  o r  r e g u l a t i o n  o r  done w i t h i n  

t he  " d i s c r e t i o n a r y  f u n c t i o n  o r  d u t y "  o f  a  f e d e r a l  agency o r  Th is  

excep t ion  f rom t h e  T o r t  Claims Ac t  seems t o  r a i s e  a  good p o s s i b i l i t y  t h a t  a  

s u i t  cou ld  n o t  be b rought  a l l e g i n g  t h e  t o r t i o u s n e s s  o f  a  r e l e a s e  un less  i t  

i n v o l v e d  negl  igence a t  t h e  ope ra t i ona l  l e v e l  . 
A s p e c i f i c  s t a t u t o r y  p r o v i s i o n 3  m igh t  a l s o  be taken as a f f e c t i n g  t h e  

s u s c e p t i b i l i t y  o f  t h e  f e d e r a l  government t o  s u i t  over  i t s  a c t i v i t i e s  i n  

r e l a t i o n  t o  water  s torage.  That  s e c t i o n  g i ves  consent t o  j o i n  t h e  Un i t ed  

S ta tes  as a  defendant i n  a  s u i t  " f o r  t h e  a d j u d i c a t i o n  o f  r i g h t s  t o  t h e  use 

o f  water  o f  a  r i v e r  system o r  o t h e r  source."  I n  Dugan v. ~ a n k , ~  however, 

t he  Un i t ed  S ta tes  Supreme Cour t  s t a t e d  t h a t  t h i s  s e c t i o n  a p p l i e s  o n l y  t o  

cases " i n v o l v i n g  a  genera l  a d j u d i c a t i o n  o f  a l l  o f  t h e  r i g h t s  o f  va r i ous  

owners on a  g i ven  ~ t r e a m , " ~  and n o t  t o  p r i v a t e  s u i t s  by one p l a i n t i f f  a g a i n s t  

t h e  Un i t ed  S ta tes .  

b. The S t a t e  Government 

Sovereign immunity would, i n  most cases, p rec lude  a  success fu l  s u i t  

a g a i n s t  an agency o f  t h e  S t a t e  based on t h e  a l l e g e d  wrongfu lness o f  f l o w  

augmentation. I n  Nor th  Ca ro l i na  t o r t  c la ims  a g a i n s t  t h e  S t a t e  a r e  recognized 

o n l y  f o r  a c t i v e  negl igence.6 Th i s  immunity a p p l i e s  as w e l l  when t h e  p l a i n t i f f  

1  The r e l e v a n t  sec t i ons  a re  28 U.S.C.  5 1346(b) (1962) and 28 U.S.C. 
5 2680 (1  965).  
28 U.S.C. 2680(a) (1965) .  

3 66 S t a t .  560, 43 U.S.C. 666(a) (1964) .  
372 U.S. 609 (1963).  
Id. a t  618. 
N.C. GEN. STAT. 55 143-291 through -300.1 (1964; Supp. 1967).  



seeks t o  e n j o i n  conduct as i t  does when he asks damages .' O f  course, i f  

t h e  conduct has such an adverse e f f e c t  on p r o p e r t y  t h a t  i t  i s  regarded as a  

" tak ing , "  then  sovere ign  immunity cannot p r o t e c t  t h e  S ta te  f rom i t s  c o n s t i t u -  

t i o n a l  du t y  t o  make j u s t  compensation. Bu t  even i n  such a  case, o n l y  

monetary damages and n o t  an i n j u n c t i o n  can be ob ta ined ,  as exp la i ned  i n  t h e  

s e c t i o n  on i n v e r s e  condemnation. 

c.  Conclus ion 

I f  t h e  defendant i n  an a c t i o n  t o  e n j o i n  stream augmentat ion were t h e  

S t a t e , i t  would be p r o t e c t e d  by t he  d o c t r i n e  o f  sovere ign  immunity f rom any 

k i n d  o f  a c t i o n  un less t h e r e  were " a c t i v e  neg l igence"  o r  i t s  a c t i v i t y  

amounted t o  a  " t a k i n g " .  The Federal government m igh t  a l s o  be p r o t e c t e d  f rom 

s u i t  un less t h e r e  were a  " t a k i n g "  o r  neg l igence  a t  t h e  o p e r a t i o n a l  l e v e l .  

3. B a r r i e r s  t o  I n j u n c t i o n  As a  Remedy 

a. Appl i c a t i o n  o f  Equi tab1 e  P r i  n c i p l  es 

A c i v i l  s u i t  i n  which t h e  re l ease  o f  s t o r e d  water  i s  found wrongfu l  

would n o t  n e c e s s a r i l y  be f a t a l  t o  t h e  program. I f  t h e  judgment i n  t h e  s u i t  

r e q u i r e d  o n l y  t h e  payment o f  damages, t h e  program c o u l d  be con t i nued  i f  t h e  

payment o f  damages i s  n o t  p r o h i b i t i v e .  I f  t h e  judgment takes t h e  form o f  an 

i n j u n c t i o n ,  however, t h e  program may n o t  be ma in ta ined  i n  i t s  o r i g i n a l  form. 

Thus, p r o t e c t i o n  a g a i n s t  i n j u n c t i o n  as a  remedy, i f  t h e  re l ease  should be 

found wrong fu l ,  i s  o f  g r e a t  importance. A t  l e a s t  two measures a r e  r e l e v a n t  

i n  t e s t i n g  whether t h e  e q u i t a b l e  power t o  g r a n t  an i n j u n c t i o n  a g a i n s t  a  

wrongfu l  r e 1  ease o f  s t o r e d  water  should be exerc ised :  de te rm in ing  whether 

monetary damages a r e  an adequate remedy, and ba lanc ing  t h e  conveniences. 

Schtoss v .  S t a t e  Highway and P ~ b Z i c  Works Comiss ion ,  230 N . C .  4 8 9 ,  
53 S.E. 517 (1949).  



Adequacy of remedy a t  law. North Carolina courts,  l ike  most courts, 

will refuse to grant equitable re l ie f  i f  the remedy a t  law i s  adequate. 

Although the determination of the adequacy of the remedy a t  law can be made 

only on  

with, a 

no effe  

equi tab 

In 

of such 

a case-by-case basis, generally a wrongful use of ,  or interference 

watercourse i s  of a continuing nature. Thus, monetary damages have 

c t  on damage that  will apparently occur following the s u i t ,  and an 

l e  remedy i s  appropriate. 

some cases, however, the legal remedy might be adequate. An example 

a case i s  one in which the damage i s  done by a single ac t  of neg- 

1 i  gence, unl i  kel y to  recur. 

Balancing the conveniences. "Balancing the conveniences" i s  a doctrine 

used to deny an injunction in a case in which i t  might otherwise seem appro- 

pr iate .  I n  essence, i t  provides that  an injunction should not be granted 

i f  the harm that  i t  would prevent (or benefit tha t  i t  would cause) i s  not as 

great as the harm tha t  would be brought about by the injunction. Although 

North Carolina cases do not specif ical ly  avow the employment of th i s  doctrine, 

i t s  use i s  implicit  in the resu l t s  of many cases, including some in which 

the court has denied injunctions against the erection of milldams and power 

dams.* This statement from WaZton m i g h t  indicate a groping for  application 

of balancing conveniences in a case based on interference w i t h  r iparian r ights :  

. . . i t  does not fo l l  ow [from acceptance of the riparian 
doctrine of reasonable use] that  when the injury from the 
excessive appropriation of the water.. . i s  inconsiderable, 
and may be compensated in damages, while the stoppage of the 
works of the other will entai l  on him large and irreparable 
loss ,  the restraining power will be exercised. ... 3 

Town of Clinton v .  Ross, 226 N .  C .  682, 40 S .  E. 2d 593 (1 946). 
Tucker & Carter Rope Co. v .  Southern Aluminium Co., 165 N .C.  572, 81 
S.E. 771 (1914); Wilder v .  Strickland,  55 N . C .  387 (1856); Eason v .  
Perkins, 1 7  N . C .  38 (1831 ) .  
Walton v .  Mil ls ,  86 N .  C .  280 (1 882). 



b. I nve rse  Condemnation 

A f a c t o r  p e c u l i a r  t o  a  p u b l i c  user  o f  wa te r  e n t e r s  i n t o  c o n s i d e r a t i o n  

o f  t he  p o s s i b i l i t y  o f  i n j u n c t i v e  a c t i o n  a g a i n s t  r e l ease  o f  s t o r e d  water .  A  

m u n i c i p a l i t y  may condemn water  r i g h t s  o u t s i d e  t h e  c i t y  t h a t  a r e  necessary 

i n  o rde r  t o  m a i n t a i n  and operate a  water  system. ' Thus, even i f  a  p l a i n t i f f  

were ab le  t o  e n j o i n  f l o w  augmentation in tended f o r  t h e  b e n e f i t  o f  a  mun i c i pa l -  

i t y ,  t he  m u n i c i p a l i t y  should be ab le  t h e r e a f t e r  t o  condemn t h a t  p l a i n t i f f ' s  

water  r i g h t s  and r e - i n s t i t u t e  t he  re l ease .  I n  r e c o g n i t i o n  o f  t h i s  p o s s i b i l -  

i t y ,  t h e  c o u r t s  have re fused  t o  e n j o i n  wrongfu l  governmental a c t i v i t y  i f  

t h e  government chooses t o  pay compensatory damages t o  t h e  p l a i n t i f f  .2 Th is  

" i nve rse  condemnation" reduces l i t i g a t i o n  by p reven t i ng  t h e  necess i t y  o f  

l a t e r  s u i t s  f o r  condemnation o f  t h e  water  r i g h t s .  The ex i s tence  o f  t h i s  

power suggests t h a t ,  when t h e  defendant t o  a  s u i t  seek ing an i n j u n c t i o n  

possesses t h e  power t o  condemn i n  o r d e r  t o  c a r r y  o u t  t h e  program o f  s t o r e d  

water  re lease ,  t h e  defendant may, i f  i t  i s  w i l l i n g  t o  pay compensatory dam- 

ages, avo id  an i n j u n c t i o n .  3  

c.  Concl u s i  ons 

Assuming t h a t  f l o w  augmentat ion was found t o  be unreasonable through 

a p p l i c a t i o n  o f  t he  ba lanc ing  t e s t  c a l l e d  f o r  by reasonable-use r i p a r i a n  

d o c t r i n e  and t h a t  sovere ign  immunity d i d  n o t  p reven t  s u i t ,  i t  i s  n o t  c l e a r  

whether e q u i t a b l e  p r i n c i p l e s  would p resen t  m a t e r i a l  added p r o t e c t i o n  a g a i n s t  

t h e  i n j u n c t i o n  o f  t h e  wrongfu l  use. 

I f  the  e f f e c t  o f  t h e  f l o w  augmentat ion were a  " t a k i n g "  o f  p r i v a t e  

p rope r t y , t he  defendant,  i f  i t  possessed t h e  power o f  condemnation, would be 

N.C. GEN. STAT. § §  160-204, 05 (1  964).  
CZinard v .  KemersviZZe, 21 5  N. C .  745, 3 S. E .  2d 267 (1 939).  
The d i f f i c u l t y  i s  n o t  so e a s i l y  r eso l ved  when bo th  t h e  p l a i n t i f f  and 
defendant have condemnatory powers. See Johnson, "Condemnation o f  
Water Rights", 46 TEXAS L. REV. 1054, 1072-86 (1968).  
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ab le  t o  avo id  i n j u n c t i o n ,  paying damages instead,  through the  appl i c a t i o n  o f  

inverse  condemnation 

B. I n t e r c e p t  i o n  o f  Augmentation by Unintended Bene f i c i a ry  

The withdrawal o f  a  s i g n i f i c a n t  amount o f  t he  re leased water by one whose 

access i s  between the  p o i n t  o f  augmentation and the  p o i n t  o f  withdrawal by the  

intended b e n e f i c i a r y  would subver t  the  purpose o f  an augmentation program. 

The possi b i l  i t i e s  o f  l e g a l  a c t i o n  t o  prevent  such unintended withdrawal , 

however, a re  l i m i t e d .  

An intended b e n e f i c i a r y  would o f  course be ab le  t o  advance c la ims based 

on e x i s t i n g  water law aga ins t  the  withdrawer o f  augmentation, j u s t  as he 

cou ld  aga ins t  a  withdrawer o f  t he  st ream's n a t u r a l l y  determined f l ow .  I n  

making such claims, however, the  in tended b e n e f i c i a r y  would stand o n l y  i n  

the  shoes o f  any o the r  owner asse r t i ng  r i p a r i a n  r i g h t s .  H is  s ta tus  as an 

intended b e n e f i c i a r y  o f  the  augmentation who had con t r i bu ted  t o  the  c o s t  o f  

t he  p r o j e c t  probably would be i r r e l e v a n t ,  as i n d i c a t e d  e a r l i e r  i n  t h i s  

ma te r i a l  .' It i s ,  though, a t  l e a s t  conceivable, b u t  specu la t ive ,  t h a t  t he  

intended b e n e f i c i a r y ' s  f i n a n c i a l  c o n t r i b u t i o n  cou ld  be regarded as a  f a c t o r  

i n  determin ing reasonableness. That i s ,  when the  good i s  balanced aga ins t  

the  harm t o  determine reasonableness, t h a t  harm might  be taken t o  i nc lude  the  

negated value o f  h i s  c o n t r i b u t i o n  t o  the r e s e r v o i r .  The p o s s i b i l i t y  t h a t  

f i n a n c i a l  l oss  from money spent i n  a n t i c i p a t i o n  o f  being ab le  t o  use the  water 

2  might  be a  f a c t o r  i n  the  weighing process i s  suggested i n  WaZton u. M ~ Z Z S ,  i n  

which the  c o u r t  weighed p l a i n t i f f ' s  p o t e n t i a l  i n j u r y  i n  l o s s  o f  water supply 

1 See pp. 4-9, supra. * 86 N . C .  280 (1882). 



aga ins t  t h e  p o s s i b i l i t y  t h a t  " . . .defendant [would] be sub jec ted  t o  much l o s s  

f rom the  moneys he has expended.. ."' [emphasis added]. 

Even though t h e  

thus make e a s i e r  t h e  

e f f e c t  cannot be r e 1  

t o  wi thdraw re1  eased 

c o n t r a c t u a l  arrangements f o r  r e l ease  o f  water  m igh t  

road  t o  showing t h e  reasonableness o f  t he  use, t h i s  

ed upon. The t h r e a t  o f  an i n t e r v e n i n g  owner 's be ing  a b l e  

water  may be decreased, b u t  i t  remains as a  t h r e a t .  

C. Claims Aga ins t  In tended B e n e f i c i a r y  I s  Withdrawal 

Even assuming t h a t  s t o r e d  water  may be re l eased  i n t o  t h e  stream w i t h o u t  

l e g a l  impediment and t h a t  no i n t e r v e n i n g  user  wi thdraws a  s i g n i f i c a n t  

p o r t i o n  o f  t h e  augmentation, t he  purpose o f  t he  program cou ld  s t i l l  be f r u s t r a -  

t e d  i f  t h e  in tended b e n e f i c i a r y  cou ld  be prevented f rom w i thdrawing  t h e  f u l l  

measure o f  augmentat ion in tended f o r  i t .  A t  l e a s t  t h r e e  p o i n t s  m i g h t  be 

r a i s e d  a g a i n s t  t h e  wi thdrawal  o f  water  by an in tended b e n e f i c i a r y :  (1  ) 

t h a t  t h e  w i thdrawa l  i s  an unreasonable use v i o l a t i n g  t h e  a p p l i c a b l e  r i p a r i a n  

d o c t r i n e s ;  ( 2 )  t h a t ,  i f  the  in tended b e n e f i c i a r y  i s  n o t  a  r i p a r i a n  owner, 

n o n r i p a r i a n  users have no r i g h t  t o  use o f  any o f  t h e  water;  and ( 3 )  t h a t ,  

i f  the  user  i s  a  m u n i c i p a l i t y ,  a  m u n i c i p a l i t y  has no r i g h t s  t o  wi thdraw 

water  f o r  use as a  water  supply .  The bene f i c i a r y ,  however, may i n  some cases 

draw p r o t e c t i o n  f rom t h e  d o c t r i n e s  o f  sovere ign  immunity and i n v e r s e  condemna- 

t i o n .  

1 . Unreasonable Use 

As mentioned e a r l  i e r  , 2  c o n t r a c t u a l  arrangements between t h e  Corps o f  

Engineers and an in tended b e n e f i c i a r y  p robab ly  cannot a f f e c t  t h e  r e l a t i v e  

' 86 N.C. 284 (1882) .  * See p p .  5-8, supra. 



r i g h t s  o f  t h e  b e n e f i c i a r y  and t h e  o t h e r  r i p a r i a n  owners i n  t h e  augmentation. 

Thus, any w i thdrawa l  by t h e  in tended b e n e f i c i a r y  i s  s u b j e c t  t o  a  c l a i m  by a  

downstream owner t h a t  i t  i n t e r f e r e s  w i t h  h i s  r i p a r i a n  r i g h t s  i n  t h e  water .  

Any c l a i m  would p robab ly  be s e t t l e d  by re fe rence  t o  t h e  reasonableness t e s t ,  

un less e i t h e r  o f  t h e  two cons ide ra t i ons  d iscussed be1 ow c o n t r o l  1  ed t h e  

d e c i s i o n  o r  un less  t h e  wi thdrawal  were f o r  t h e  purpose o f  a  d i v e r s i o n  unrea- 

sona b l  e  per se . 

2. Use by Non r i pa r i an  Owner 

A t e n e t  of  t h e  r i p a r i a n  d o c t r i n e  i s  t h a t  ownership o f  l a n d  i n  a c t u a l  

c o n t a c t  w i t h  t h e  wate r  course i s  an ind ispensab le  r e q u i s i t e  t o  c l a i m i n g  any 

r i g h t s  i n  t h e  water .  P r o x i m i t y  w i t h o u t  c o n t a c t  i s  i n s u f f i c i e n t .  One must 

a l l e g e  and prove t h a t  a  person i s  a  r i p a r i a n  owner i n  o r d e r  t o  acqu i re  any 

2 r i g h t  t o  a  use o r  c o n d i t i o n  o f  a  waterc0urse. l  I n  ~ u ~ 4 . m  v .  Cotton M ~ Z Z S  , 

t h e  c o u r t  based i t s  d e c i s i o n  g r a n t i n g  an i n j u n c t i o n  on a  s t a t u t e  p r o h i b i t i n g  

t h e  p o l l u t i o n  o f  p u b l i c  d r i nk i ng -wa te r  supply .  A l though t h e  c o u r t  d i d  n o t  

s p e c i f i c a l l y  cons ider  t h e  ques t i on  o f  whether t h e  n o n r i p a r i a n  p l a i n t i f f  

had any r i g h t s  i n  t h e  stream, i t  inc luded  a  d i c tum t h a t  " t h e  person who 

se t s  up a  c l a i m  t o  [ t he ]  enjoyment [ o f  t h e  stream] must show t h a t  he i s  a  

r i p a r i a n  p r o p r i e t o r  o r  t h a t  i n  some way he has acqu i red  r i p a r i a n  r i g h t s  i n  

t h e  stream.l13 Miller v .  ~ o ~ ~ a g e ~  a l s o  con ta ins  a  d i c tum t o  t h e  e f f e c t  t h a t  a  

person must be a  r i p a r i a n  owner t o  have any r i g h t s  i n  t h e  s t ream o r  i t s  bed. 

Thus, a se r i ous  l e g a l  t h r e a t  would c l oud  any w i thdrawa ls  of augmentat ion by 

a  n o n r i  p a r i a n  b e n e f i c i a r y .  

Young v .  C i t y  of AsheviZZe, 241 N.C. 618, 86 S.E. 408 (1955). 
141 N.C. 615, 54 S.E. 458 (1906). 
I d .  a t  627, 54 S.E. a t  466. 
261 N.C. 430, 135 S.E. 1 (1964) .  



3. Use As Local Mater Supply 

North Carolina law may grant local governments no r ights  as against 

other riparian owners to  withdraw water for  a municipal water supply, without 

regard even t o  a t e s t  of reasonableness. 

I n  Pernelt v.  fiendemon' the North Carolina Supreme Court held, in a 

s u i t  by a lower riparian owner, that  the c i ty  could claim no r ight  to divert  

water t o  supply i t s  inhabitants. The clear  holding of th is  case i s  indirectly 

supported by two older cases which uphold, without raising the question of a 

municipality's lack of r ight  to withdraw a water supply, actions by down- 

stream users against municipal i t i e s  . 2  

A good case can, however, be made for  overruling PerneZZ. Confusion by 

the court about the appl icabi l i ty  of the natural-flow and reasonable-use 

versions of riparian doctrine seems to cloud the rationale of the case. To 

the extent that  the cour t ' s  rationale can be ar t iculated,  i t  seems to be that  

the local government could not jus t i fy  i t s  withdrawal as a domestic use by 

imputing the domesticity of i t s  inhabitants '  use of the water to  i t s e l f  as a 

corporate body. The question of domestic or nondomestic use to  which th i s  

answer responds, however, i s  relevant only when natural-flow theory i s  

applicable. As discussed e a r l i e r ,  North Carolina, a t  l eas t  by 1938, had 

clearly adopted the reasonable-use measure of riparian r igh t s .  Under the 

reasonable-use theory, no reason i s  apparent why a municipality which i s  a 

riparian user should not, l ike  any other riparian user, be en t i t led  to  dem- 

onstrate the reasonableness of i t s  use. 

' 220 N.C.  79, 16 S.E. 449 (1941) .  
Smith v .  Town of  Morganton, 187 N. C .  801 , 123 S.  E .  88 (1  924) ; Geer v. 
Durham Water Co., 127 N.C.  349, 37 S.E.  474 (1900). 
See text  a t  note 4, p .  15, supra. 



Furthermore, t h e  wi thdrawal  o f  water  f rom streams f o r  use as a  muni- 

c i p a l  water  supp ly  has been c l e a r l y  accepted, i f  n o t  exp ress l y  sanctioned,by 

Nor th  Carol  i na law. S t a t u t e s  have l o n g  p r o t e c t e d  pub1 i c  water  suppl  i e s  w i t h -  
I 

drawn f rom streams f r om sewage d i sposa l .  1  

4. Sovereign Immunity and I nve rse  Condemnation As P r o t e c t i o n  

Aga ins t  an I n j u n c t i o n  o f  Mun ic ipa l  Withdrawal 

U n l i k e  t h e  S ta te ,  mun ic ipa l  co rpo ra t i ons  i n  Nor th  Ca ro l i na  do n o t  en joy  

immunity f rom a l l  t o r t  s u i t s .  Rather,  l o c a l  governmental a c t i v i t i e s  a r e  

separated on a  case-by-case bas i s  i n t o  immune and nonimmune ca tego r i es .  

S ince f u r n i s h i n g  water  f o r  p r i v a t e  consumption i s  regarded as n ~ n i m m u n e , ~  

s u i t s  a g a i n s t  a  c i t y  based on a c t i v i t i e s  i n v o l v e d  i n  f u r n i s h i n g  a  water  

$ supply  f o r  p r i v a t e  consumption a r e  poss ib l e .  

A c i t y  need no t ,  however, have i t s  a c t i v i t y  en jo ined ,  even i f  found 

wrong fu l .  S ince t h e  c i t y  has t h e  power t o  condemn p r o p e r t y  i n t e r e s t s  i n  

o rde r  t o  acqu i re  and m a i n t a i n  water  suppl i e ~ , ~  i t  could,  i f  an i n j u n c t i o n  

were sought, i nvoke  t h e  p r i n c i p l e  o f  i n v e r s e  condemnation and pay f o r  t h e  

p r o p e r t y  i n t e r e s t  i n v o l v e d  r a t h e r  than  s u f f e r  an i n j u n c t i o n .  

5 .  Conclusions 

These conc lus ions  seem j u s t i f i e d :  

( 1  ) No user  o f  wa te r  from a  stream, even i f  t h e  water  was augmentat ion 

made p o s s i b l e  by h i s  f i n a n c i a l  ass is tance ,  would be f r e e  f rom t h e  p o s s i b i l i t y  

N.C. GEN. STAT. ch. 130 § 165 (Supp. 1967).  
F e r r e l l  , "Legal L i a b i  1  i t i e s  o f  Count ies and County Commissioners", i n  
COUNTY GOVERNMENT I N  NORTH CAROLINA pp. 262, 263 ( F e r r e l  1  ed. 1968). 
Munich v .  City of Du~ham, 181 N.C. 188, 106 S.E. 665 (1921).  
N  .C. GEN. STAT. 5 40-2 ( 2 )  (1  966).  



o f  a  s u i t  by a  n o n c o n t r i b u t i n g  downstream user  c l a i m i n g  an unreasonable 

i n t e r f e r e n c e  w i t h  r i p a r i a n  r i g h t s .  

( 2 )  I f  the  in tended b e n e f i c i a r y  o f  t h e  augmentation i s  a  n o n r i p a r i a n  

owner, he has l i t t l e  chance of success i f  sued by an i n j u r e d  r i p a r i a n  owner. 

(3)  I f  a  c i t y  i s  in tended t o  b e n e f i t  f rom t h e  augmentation f o r  i t s  

water  supply ,  a  s u i t  c l a i m i n g  t h e  wrongfu lness o f  t h e  wi thdrawal  i s  l i k e l y  

t o  be successfu l  even i f  t h e  c i t y  i s  a  r i p a r i a n  owner. 

( 4 )  A c i t y  may avo id  hav ing i t s  wi thdrawal  stopped by pay ing  compensa- 

t o r y  damages under t h e  d o c t r i n e  o f  i n v e r s e  condemnation. 

IV . GENERAL CONCLUSIONS 

Many o f  t he  conc lus ions  reached i n  t h i s  paper suggest t h a t  t h e r e  i s  

p r e s e n t l y  l i t t l e  chance o f  s u b s t a n t i a l  d i s r u p t i o n  o f  a  program of r e l e a s i n g  

s t o r e d  water  f o r  t h e  b e n e f i t  o f  s p e c i f i c  downstream w i  thdrawers.  Th i s  

r e l a t i v e  sa fe ty  f rom d i s r u p t i v e  l e g a l  cha l lenge ,  however, seems t o  stem 

l a r g e l y  f rom t h e  abundance o f  water  whose presence reduces t h e  m o t i v a t i o n  

f o r  anyoneE s  c h a l l e n g i n g  ano the r ' s  man ipu la t ions  o f  f l o w i n g  water .  The 

p resen t  l e g a l  framework i t s e l f  seems t o  p resen t  numerous o p p o r t u n i t i e s  f o r  

d i s r u p t i v e  cha l lenge  t o  arrangements made t o  d i r e c t  s t o r e d  wate r  t o  p a r t i c -  

u l a r  b e n e f i c i a r i e s .  

I n  b r i e f ,  t h e  e x i s t i n g  problems (and p r o t e c t i o n s )  grow l a r g e l y  f rom t h e  

need o f  in tended users of s t o r e d  wate r  t o  compete w i t h  o t h e r  p o t e n t i a l  users  

on t h e  bas i s  o f  t h e  "reasonableness" o f  t h e i r  r e s p e c t i v e  uses, w i t h o u t  

r ega rd  t o  whether t h e  water  be ing  competed f o r  had been p r e v i o u s l y  r e t a i n e d  

i n  a  s to rage  f a c i l i t y  t o  which one o f  t h e  competing users  had made a  f i n a n c i a l  

c o n t r i b u t i o n .  I n  a d d i t i o n ,  some problems a r i s e  because o f  t h e  apparent 

b a r r i e r s  t o  f i n d i n g  t h a t  a  use o f  wa te r  f o r  a  mun ic ipa l  water  supply can be 



reasonable.  On t h e  o t h e r  hand, a  wate r  s to rage  program would en joy  some 

b e n e f i t s  f rom t h e  d o c t r i n e  o f  sovere ign  immunity and f rom t h e  power o f  

i nve rse  condemnation, which would a t  l e a s t  g i v e  some assurance t h a t  those 

w i t h  competing r i g h t s  c o u l d  be p a i d  i n  l i e u  o f  t h e i r  e n j o i n i n g  e i t h e r  t he  

re l ease  o f  s t o r e d  water  o r  t he  wi thdrawal  o f  t he  wate r  once re leased .  

For t h e  l o n g  run,  however, i t  i s  d i f f i c u l t  t o  imagine an e f f i c i e n t  

s to red-wate r  system be ing  operated under Nor th  Ca ro l i na  law as i t  seems 

p r e s e n t l y  t o  e x i s t .  A l though t h e  power o f  condemnation should p e r m i t  some 

r e s p i t e  f rom t h e  t h r e a t  o f  t he  i n j u n c t i o n  o f  i n t ended  r e l e a s e  o r  use ( a t  t h e  

p r i c e  o f  some u n c e r t a i n t y  about t h e  cos t s  which a  p r o j e c t  w i l l  i n c u r ) ,  t h e  

t h r e a t  o f  i n t e r v e n i n g  wi thdrawal  by someone who has n o t  c o n t r i b u t e d  t o  t h e  

c o s t  o f  t he  s to rage  c a p a c i t y  i s  more se r i ous .  Knowledge t h a t  such a  

p o s s i b i l i t y  e x i s t s  cou ld  l e a d  t o  a  p lague of gamesmanship among p o t e n t i a l  

c o n t r i b u t o r s  t o  water  s to rage  c a p a c i t y  as each at tempted t o  w a i t  o u t  t h e  

o t h e r s '  c o n t r i b u t i o n s  t o  t h e  c o n s t r u c t i o n  o f  a  wate r  s to rage  f a c i l  i t y  which 

he cou ld  then t ake  advantage o f  a t  no cos t .  A t  worst ,  such a  development 

cou ld  unrave l  t h e  e f f o r t s  a t  long-range a n t i c i p a t i o n  o f  wa te r  needs; a t  bes t ,  

i t  m igh t  r e q u i r e  condemnation o f  n o n c o n t r i b u t o r s '  i n t e r e s t s  i n  t h e  water  as 

they  u n v e i l e d  t h e i r  i n t e n t  t o  wi thdraw f rom s to red-wate r  re leases  f o l l o w i n g  

t he  i n i t i a t i o n  o f  t h e  wate r - re lease  program. 

The c rux  o f  t h i s  problem i s ,  o f  course, t h e  f r e q u e n t l y  a l l e g e d  inadequacy 

of t h e  r i p a r i a n  r i g h t s  d o c t r i n e  as a  c o n t e x t  f o r  t h e  c o n t r o l  o f  wa te r  use. 1 

1 ~ . g . ,  Mi l l iman ,  " P r i v a t e  R igh t s  and Water Law: a  C r i t i q u e " ,  2 J. LAW 
& ECON. 41 , 47 ( I  959).  See genera l ly ,  LEGISLATIVE RESEARCH CENTER, 
UNIVERSITY OF MICHIGAN, WATER RESOURCES AND THE LAW (1958).  



The a l t e r n a t i v e s  t o  t h e  r i p a r i a n  r i g h t s  d o c t r i n e  and v a r i a t i o n s  upon 

t h a t  d o c t r i n e  a r e  many, and t h e r e  i s  precedent  f o r  adop t ing  some o f  t he  

a l t e r n a t i v e s  o r  v a r i a t i o n s . '  As ide f rom t h e  p r a c t i c a l  d i f f i c u l t i e s  i n  

eng ineer ing  such a  change, a  bas i c  i s sue  t o  be reso l ved  i s  t h a t  o f  t he  

c o n s t i t u t i o n a l i t y  o f  such a  change--a change which m igh t  be argued t o  be a  

d e p r i v a t i o n  o f  p r o p e r t y  r i g h t s .  Among t h e  responses t o  t h a t  argument upon 

which a  change i n  bas i c  water  law m igh t  be based a r e  these: 

( 1 )  The r i g h t s  i n  water  p resc r i bed  by t h e  d o c t r i n e  o f  r i p a r i a n  

r i g h t s  a r e  n o t  p r o p e r t y  r i g h t s  w i t h i n  t h e  c o n s t i t u t i o n a l  meaning;' 

( 2 )  R i p a r i a n  r i g h t s  cou ld  be a1 t e r e d  l i t t l e  enough so t h a t  t h e  change 

would n o t  c o n s t i t u t e  a  t a k i n g ,  b u t  c o u l d  be regarded as r e g u l a t i o n  under 

t h e  p o l i c e  power;' 

( 3 )  New law can i n c l u d e  p r o v i s i o n s  f o r  t h e  recovery  f o r  l o s s  o f  r i g h t s  

t h a t  a r e  found t o  be " taken"  i n  t he  c o n s t i t u t i o n a l  sense, on t h e  i n i t i a t i v e  

o f  t h e  ones who have s u f f e r e d  a  1 0 s ~ ; ~  

(4 )  The r i g h t s  which would be " taken"  by a  change i n  law c o u l d  be 

condemned by customary procedures f o r  condemnation o f  water  r i g h t s .  5  

E i t h e r  t h e  p r a c t i c a b i l i t y  o r  t h e  l e g a l  e f f e c t i v e n e s s  i n  No r th  Ca ro l i na  

o f  each o f  these responses remains open t o  some ques t ion ,  and i t  appears 

u n l i k e l y  t h a t  any o f  t he  responses has been so t ho rough l y  t e s t e d  t h a t  i t  

can be r e l i e d  upon as acceptable i n  Nor th  Ca ro l i na  w i t h o u t  a d d i t i o n a l  

research  and l e g i s l a t i v e  e f f o r t .  

KAN. STAT. ANN. 5 5  82a-701 th rough -725 (1964; Supp. 1968) ; M I S S .  CODE 
ANN. 5 5956-01 through -30 (Supp. 1968).  See E l l i s ,  "Some Cur ren t  and 
Proposed Water R igh ts  L e g i s l a t i o n  i n  Eastern S ta tes" ,  41 IOWA L. REV. 
237 (1956).  * Lee g e n e r a l l y  Lauer, "The R i p a r i a n  R i g h t  as P rope r t y "  i n  LEGISLATIVE 
RESEARCH CENTER, UNIVERSITY OF MICHIGAN LAW SCHOOL, WATER RESOURCES 
AND THE LAW, 131 (1958).  
Ib id .  ; Scur lock,  " C o n s t i t u t i o n a l i t y  o f  Water R igh ts  Regulat ion,"  1  
U. KAN. L. REV. 125 (1952).  
KAN. STAT. ANN. 5 82a-716 (1  964). 
See g e n e r a l l y  Johnson, "Condemnation o f  Water Rights:' 46 TEXAS L. REV.  
1054 ( 1  968) . 


