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MARTIN, ELIZABETH MAE-CARR. “The Extremest Necessity:incoln’s Policies on
Civil Liberties and Citizen Responses, 1861-186mder the direction of Susanna Lee).
Abraham Lincoln has been viewed alternately asra dthe Union or a tyrant who abused
his power. This debate stems in part from Lincobctions regarding civil liberties. Lincoln
authorized the suspensiont@beas corpuand the military arrest of civilians in his effert
to preserve the Union and prosecute the Civil Wahese actions specifically impacted the
residents in the Border States of Maryland and Miss Not only are Lincoln’s actions a
reflection of his personal constitutional philosgpthe subsequent reaction by citizens
reveals the popular constitutionalism of the peapleacted by the policies. Citizens reacted
to Lincoln’s policies along regional lines and thsues raised by citizens of the North, South
and Border States provide insight into the politarad legal debate surrounding the issue of
civil liberties during the Civil War. An analysid the citizen reactions to Lincoln’s civil

liberty policies further explores the relationsbipdissent and loyalty during wartime.
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Introduction

Historically, Abraham Lincoln’s legacy has beenlaaged in one question: was
Abraham Lincoln a despot or a patriot? From thal@Var to the present day, writers,
historians, and citizens concerned with civil lifes have focused on Lincoln and classified
him in one of those two categories. On April 7638The Charleston Mercurg
Confederate newspaper from South Carolina, puldisimearticle entitled “Suspension of
Habeas Corpus.” In this article, the writer desththe Union government a despotism: “By
the suspension of this writ, President Lincoln aanest and cast into prison any citizen he
pleases, and there is no power by which the cittzeanbe released, but his arbitrary will.
This power makes President Lincoln a Despot, asdoivernment a Despotisrh.’A
different viewpoint emerged from a Northern pap&ne New York Timgaublished an
article entitled “Habeas Corpus- The Presidenttaedudges,” on November 3, 1861. In
this article the author concluded, “We have givarcimstudy and reflection to the
constitutional and military power of the Presidetd we affirm . . . that the President, in
arresting thénabeas corpus) martial cases, has acted patriotically wittiia powers
conferred on him as President and Commander-infChi@hese Civil War newspapers
started the discussion of President Lincoln’s rédecegarding civil liberties. Civil liberties
are rights granted to American citizens in the @itutgon, particularly the rights that protect

each citizen from abuse by the government. DidPtiesident have the power to suspend

! “Suspension of Habeas Corpus,” The Charleston igrdpril 7, 1863, The Civil War Collection,
Accessible Archivedittp://accessible.corfaccessed November 17, 2008).

2“Habeas Corpus- The President and the JudgesQuasst Historical Newspapers The New York Times,
November 3, 186ttp://proquest.umi.com.www.lib.ncsu.etaccessed November 17, 2008).




habeas corpuaDid Lincoln act constitutionally? Was he actingsave the Union? Was he
truly a despot? Citizens in the North, Soutld Border States offered distinct perspectives
on Lincoln’s policies and debated the nature ofegoment, their relationship to the
administration, and the role of dissent during wiarthe process, this debate revealed how
Civil War era Americans understood the Constitutiemd the limitations and guarantees of

that document.

The bulk of the scholarship regarding civil libegiin the Civil War era focused on
the constitutionality of Lincoln’s actions. Histans have grappled with Lincoln’s record on
civil liberties and judged him as either a pataoot tyrant because of those actions. Much
has also been written about the opinions of the&ue Court, the major political parties and
what the key figures at the time thought or decialedut Lincoln’s actions. Missing from
the historiography is how the people themselvewetiktheir civil liberties and how this

influenced their relationship to the President,egament, Constitution and war effort.

The work done by historians regarding Lincoln anl Gberties falls into two major
categories: an analysis of the constitutionalftizincoln’s actions with a focus on Lincoln
himself and a more recent intervention which evasishe popular constitutionalism of the
people in response to Lincoln’s actions. The farhmas received the most attention, with
many of the earliest works focused on Lincoln.s mdted earlier, Lincoln’s contemporaries
were writing as early as the Civil War with thepinions and thoughts about his record on
civil liberties. One of the first books on the gdi came just after the war ended when John

A. Marshall publishedAmerican Bastilen 1869 and wrote it as a Democratic critique of



Lincoln. Historian Mark Neely comments thamnerican Bastile“Was essentially a book of
martyrs, offering its readers dozens of sketchddasthern Democrats arrested by military
authority during the Civil War® American Bastilestood alone in its evaluation of Lincoln

until the 1920s when the debate shifted to a fi@dht “top-down” analysis of constitutional

issues surrounding Lincoln and civil liberties.

Historian James Randall published the first magtiotarly work on Lincoln and civil
liberties entitledConstitutional Problems Under Lincoin 1926 Randall’'s most important
intervention is that he set up a seminal interpietaof Lincoln: he establishes Lincoln as a
“benevolent dictator® This was a foundational definition in Lincoln ftisography. Other
historians have continued to debate whether oLimabIn acted as a dictator. Historian
Herman Belz in his booldbraham Lincoln, Constitutionalism and Equal Rigintshe Civil
War Era,published in 1998, devoted the opening chaptardiscussion of the question,
titing it “Lincoln and the Constitution: The Dmtorship Question Reconsidered.” Belz
argues that the image of Lincoln as a dictatorideading and misrepresents how Lincoln
acted as President. “Lincoln was neither a revohary nor a dictator, but a constitutionalist
who used the executive power to preserve and extenkiberty of the American
Founding.” Belz goes on to argue in other parts of his bomk closely Lincoln relied on
the Constitution to justify his actions in offic&elz paints Lincoln as more of a strict

constructionist than as any type of a dictatomcbin scholar Phillip Shaw Paludan revisited

3Mark E. Neely,The Fate of Liberty:Abraham Lincoln and Civil Liies (New York: Oxford University Press,
1991), 225.

* James G. RandalGonstitutional Problems Under Linco(iNew York: D. Appleton and Company, 1926), 47.
® Herman BelzAbraham Lincoln, Constitutionalism and Equal Rigintshe Civil War Era(New York:

Fordham University Press, 1998), 43.



the dictator question again in 2007 in an articigtked “’Dictator Lincoln’: Surveying
Lincoln and the Constitution.” In this articlel®dan argues that Lincoln was a complex
leader, one who used the Constitution “flexiblyjtlalso respected it. “Lincoln clearly had

enough respect for the Constitution that he citedtén and claimed to be following it.”

The analysis of Lincoln’s record on civil libertiaad the way he governed
throughout the War has also prompted works dedidat@ssessing Lincoln’s personal
constitutional philosophy. This portion of thetbisography started as early as the Lincoln
presidency and continues through the present bfathe historiography on Lincoln’s
constitutional philosophy, the aforementioned wdrksRandall, who argues that Lincoln
was a benevolent dictator, and Belz, who countesltincoln was a strict constructionist,
are critical pieces to note, but several otheohizhs have contributed specifically to the
topic of Lincoln and his constitutional philosophjudge and Lincoln Historian Frank
Thomas argues in his wodidging Lincoln (2002)hat Lincoln should be viewed as “the
lawyer-president” in his constitutional philosoph¥homas states that Lincoln understood
the Constitution in light of his legal training ahthcoln was successful because of his
“constitutional flexibility, which allowed [Lincolhto bend the Constitution within the
framework of its intent without breaking if. " Thomas further argues that this flexibility

worked the greater good of preserving the Consiittaind that was always Lincoln’s

® Phillip Shaw Paludan, “"Dictator Lincoln™: Survieyg Lincoln and the Consitutiof)AH Magazine of
History (January 2007):12.

" Frank J. Thomasludging Lincoln(Carbondale and Edwardsville: Southern lllinoisiérsity Press, 2002),
77.

8 Thomas,Judging Lincoln 77.



intention?Another work which comments on Lincoln’s Constioutal philosophy i#\ct of
Justice: Lincoln’s Emancipation Proclamation ame _aw of War (2007)y Burrus M.
Carnahan. Carnahan concentrates on the legalicatiohs of the Emancipation
Proclamation and does not deal with civil libertiest his work argues that Lincoln did have
a coherent Constitutional philosophy. Carnah&e, Tihomas, believes that Lincoln relied
heavily on his training as a lawyer to guide hisisiens as Presidefit. Furthermore
Carnahan states that Lincoln, when dealing withtromersial matters, such as the
Emancipation Proclamation, relied exclusively upioa “law of war as a source of executive
power.”™ This thesis argues that Lincoln’s ConstitutioRhllosophy had much to do with
his roots as a Whig politician and that Lincolnieeéd crises should be dealt with practically

and Constitutionally.

In the case of civil liberties in the civil war esathors have more recently shifted the
approach to the popular constitutionalism of thepgbe Historian Michael Vorenberg makes
an essential methodological contribution in hiskuéinal Freedom: The Civil War, the
Abolition of Slavery, and the Thirteenth Amendméatenberg analyzed the shifts in how
Americans viewed the Constitution and their oveCadhstitutional philosophy in regard to
the passage of the Thirteenth Amendment. Vorenthetgjls what can be described as the
“popular constitutionalism” of the American peopl€his thesis similarly looks at popular

notions of Constitutional rights and owes much toéhberg’s methodology. Although

° Thomas,Judging Lincoln 77.

19 Burrus M. Carnaharict of Justice: Lincoln’s Emancipation Proclamatiand the Law of Waléxington:
The University Press of Kentucky, 2007), 2.

11 CarnahanAct of Justice2.



Final Freedomdoes not correspond with the Lincoln civil libetihistoriography,
Vorenberg’s use of newspapers, letters and diandshis analysis of how those sources
revealed American perceptions of the Constitutiamegme a critical starting place for my
own work.

The popular constitutional approach is applied gigadly to Lincoln and civil
liberties by historian Mark Neely. Neely’s majoosk, The Fate of Liberty: Abraham
Lincoln and Civil Liberties (1991)s a social history of the civilians arrestedidgrthe Civil
War. Neely does not focus on whether or not Linaidted constitutionally, but rather
examines arrest records to determine the reastire @frrests and who was arrested and
analyzes how the arrests affected Lincoln’s refaridf Neely argues that Lincoln acted as
a practical politician and a statesman and thaathests were not done to exact vengeance

on political enemies.

Another historian who shifted the focus back todaim’s contemporaries and their
discussion of his record on civil liberties wasri&r Weber in her booKopperheads: The
Rise and Fall of Lincoln’s Opponents in the Ngptiblished in 2006. Weber disputes
previously held theories that the Copperh&4uasre a myth manufactured by Republicans
and instead argues that the Copperheads wereng gtresence in the North, as well as in the
entire country’* Weber’s attention to Copperheads’ constitutigrialosophy is most

relevant to this thesis. The motto of the Coppadsevas “the Constitution as it is, the

12 Neely, The Fate of Libertyxi.

13 The Copperheads were the members of the Demogpatig in opposition to Lincoln. The term Coppetie
and Peace Democrat is used interchangeably toideghis group.

14 Jennifer L. WebeiCopperheads: The Rise and Fall of Lincoln’s Oppasémthe Nort{New York: Oxford
University Press, 2006), 10.



Union as it was” and they were strict construcstsin their view of the Constitution.
Weber identifies that the main stage of Copperlggadith was due to a reaction to civil
liberties abuse and out of a protest of Lincolnispgension ohabeas corpysand argues it is
necessary to identify what they saw as harmfuh&Qonstitution in order to understand
their popularity in the North. The Copperhealdsg/ed a key role as dissenters during
wartime and defenders of civil liberties. Althougreber’s focus is on the growth of the
Copperhead movement, her discussion of the Peav@®ats’ relationship to the
Constitution adds to the overall understandingaf arious citizens viewed the

Constitution.

Mark Neely makes another addition to the histopduy with his 2002 publication of
The Union Divided: Party Conflict in the Civil War the North. This book is an analysis of
the two- party system by those who were living ith& time and this book argues against the
popular “two-party-system” theory; which arguestttiee North had a distinct advantage
over the South during the Civil War because it &dlriving two-party system. Neely finds
this was not the case. Dissent from the Coppeghgade Lincoln and the Republicans much
trouble at a time when prosecuting a war was t®ebbugh. “The party system itself made
no marked contribution to Union victory, and aea/fdangerous moments its accustomed
operation threatened political suicide@.Neely analyzes the dissent from the Democratic
Party and the ramifications of that dissent tovilae effort. Neely’'s discussion about the

practical impact of dissent and the harm of disset constitutional system are important to

15 Mark E. Neely, Jr.The Union Divided: Party Conflict in the Civil Walorth (Cambridge, Massachusetts:
Harvard University Press, 2002), 201.



this thesis.The Union Dividedaises important questions with regard to civiefiiees during
the War. Just how destructive were the Copperhtesatife overall war effort? Would the
key issues over civil liberties have become thagissues they became if the two-party
system was not operational? Certainly one of thntourt cases, that of the Peace
Democrat, Vallandigham, would not have become aghlyiknown if the two-party system
had not been operating in the North. Neely intosduthis book by stating “I mean mostly to
replace pat answers with questions and to stimdietvate.*® His intervention in the
historiography does just that. Neely’'s arguméat the party system and the dissent of the
Democratic Party during the Civil War hurt the Umiwar effort is a compelling thesis.

Also Neely declares that “nothing shaped the Givdr more than the United States
Constitution.*” The fundamental contribution of the Constitutiorttie War and people’s

perceptions of it is an asset to this thesis.

Historians such as Randall, Belz, Thomas and Camghappled with Lincoln and
the Constitutionality of his actions. Like Thomeasd Belz this thesis views Lincoln as a
politician who was not a dictator, but rather asitent who took the Constitution seriously
albeit used it broadly. The contributions of Thenaad Belz, Neely, Weber, and Vorenberg
have shifted the analysis of Lincoln away fromesatan toward what the people of the day
thought regarding Lincoln. These social historiarake arguments about dissent and its

effects during wartime. This thesis will furthest these concepts in the setting of the

16 Neely,The Union Divided6.
" Neely, The Union Divided118.



Border States and reveal the feelings of the c¢isz& the North, South and Border States in

regard to dissent and loyalty.

This thesis seeks to reveal the constitutional siefthe citizens of the United States
during the Civil War, specifically in relationship civil liberties. The unique role of
Lincoln, as president during the Civil War, and mbroadly in American history shapes
how the popular constitutionalism of the peopldamonstrated. Lincoln was a lightning rod
and a polarizing figure at the time of his electioNlany citizens, both in the North and the
South, viewed Lincoln as the embodiment of an idgwl a man who personified the
ongoing debate and struggle in the nation overdleeof government, the meaning of the
Union, and the idea of freedom. For this readois,thesis, begins with a “great man” focus.
because the people themselves adopted a “greatfoars. People reacted for and against
Lincoln himself, not just his politics. Lincoln waynonymous with his policies. Therefore
to determine the constitutional philosophy of teeple and what they were reacting to, it is
necessary to analyze Lincoln the man and politici&n understanding of Lincoln’s
constitutional philosophy and his own policieshe Border States, enables a greater
understanding of what the people in the North, Bauid Border States were protesting or

cheering and what they viewed as significant.

Beyond Lincoln’s specific actions and his Consittnél philosophy, this thesis
argues that citizens of the North, South and Bo8lates created their own constitutional
philosophy and used their personal views of thes@iartion to evaluate Lincoln’s record on

civil liberties. Both Lincoln’s contemporaries asdbsequent historians have written and



analyzed his record on civil liberties. This waevltl focus that debate in the setting of the
Border States of Maryland and Missouri, and anah@e the citizens of those states and
how Lincoln himself viewed their civil liberties dag the Civil War. Maryland and
Missouri experienced similar chronologies in theil liberties. The Lincoln administration
suspendetiabeas corpuand arrested civilians to keep peace in bothsta#dso Maryland
provides the first instance in which the Lincolmadistration suspenddtabeas corpuand
Missouri became the first state to experience anifitrial of civilians; therefore these states

are analyzed to discover the immediate reactiom#tiaéns to these civil liberties issues.

Maryland and Missouri provide a narrow focus ongpecific civil liberties of
civilians during the Civil War. On its face “ciViberties” is a broad and encompassing term.
This thesis focuses on these two states in ordeissect the meaning of civil liberties in
relationship to the suspensionhabeas corpuand the military arrest and trial of civilians.
These two states demonstrate a compelling cotiitween pro-Union and pro-Confederate
groups. Regardless of the opposing sides in Madyénd Missouri both states decided to
stay in the Union. Itis this rivalry between oppw forces that coexisted in these Border
States that caused Lincoln to intervene in thé filsce and it was this rivalry that provides
the variety of voices discussing the meaning ddeti$ and the limits of liberty under the

Constitution in such a turbulent time.

The Border State of Kentucky is excluded from thissis for several reasons. First
Kentucky provides a separate chronology becausatith®rities of the state initially

attempted to stay neutral. Evidence also indicdtaisthe discussion in Kentucky focused

10



more narrowly on emancipation and not on civil tties of civilians. Furthermore, Lincoln
did not officially suspentiabeas corpui Kentucky until July 5, 186%° By 1864

suspension of the writ became accepted Union gavemhpolicy and objections had already
been voiced much earlier in the War. Additionadiyice Lincoln did not suspetdbeas
corpusin Kentucky until so late it is possible that tlenflict between pro-Union and pro-
Confederacy forces in that state were not as thngzg to the Union as the clashes in the
other Border States. Kentucky is thus excludenhftiois study because Lincoln’s approach

to civil liberties differs from that of Maryland driMissouri.

This thesis begins with an analysis of Lincoln’sgemal constitutional philosophy.
Lincoln’s philosophy guided his decision makingatinghout his political career and it
allowed him to make the decisions on civil libestteat people in the North, South, and
Border States reacted to during the War. Follov@ingnalysis of Lincoln’s
constitutionalism, his actions in Maryland and Miss are described and assessed. Once
Lincoln’s actions are evaluated the last few chaptielve into the regional discussion of
Lincoln’s actions. These chapters focus on thetir@a of Northern, Southern and Border
State citizens to the suspensiorhabeas corpuand the military arrest and trial of civilians.
This thesis argues that Lincoln’s policies forcled titizens of the North, South and the
Border States to debate the nature of governntemtale of executive power and the loyalty
of citizens during wartime.  Additionally thisakis analyzes the ongoing tension between

the ends and the means: was Lincoln justified iieehe preserved the Union? Does the

18 Neely, Fate of Liberty 91.
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Constitution allow flexibility in national emergeies that restrict liberty during the

emergency but ultimately allow for the expansiotilwérty after the difficulty has passed?

12



Chapter 1-“Firm, United Let us Be, Rallying Round @ Liberty” : Lincoln’s

constitutionalism and Border States Policies

A president’s constitutional philosophy does ratngr much attention if it is not
tested. This is perhaps why some of the more ebssmammanders-in-chief have been able
to waltz through history with barely a mention loéitr treatment of the Constitution. Not so
with the sixteenth president. Abraham Lincolnfslgsophy was tested and tried in one of
the nation’s greatest trials, the Civil War, ansdl if@lationship to the Constitution became a
matter of continued historical debate. Lincolaisational icon, a larger than life image who
looms over American history as “The Great Emancigand the president who preserved
the Union. In order to save the Union, Lincolnk@xtraordinary steps, particularly in the
arena of civil liberties. Lincoln utilized his mstitutional philosophy to face political and
national challenges throughout his career andquéatily during his presidency; he
specifically used his constitutional philosophygtade his decisions on civil liberties. This
chapter analyzes Lincoln’s constitutional philospfitom his earliest days as a politician

through the Civil War.

Lincoln’s constitutional philosophy guided his lggrolitical life and his critical
decisions about civil liberties during the Civil Walincoln believed in a broad
interpretation of powers granted by the Constitutidincoln’s belief manifested itself in

his broad readings of the Constitution and in Indasstanding that the Constitution was

This chapter title is taken froiail, Columbia!the song which served as the unofficial nationghem for the
United States from 1789 until 1931. Lincoln’s peral belief in the Union and his rhetoric regardibgrty
and freedom prompted this phrase to be chosehichapter.
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sufficient to deal with the practical and politicancerns that the nation faced. Additionally
he returned to the ideals of the founding to lim Constitution to tenets of freedom,
equality and liberty.

Broad powers in the Constitution provided a castaare of Lincoln’s political
thought. This can clearly be seen during the GMair, but evidence exists from earlier in
his political career. Before Lincoln was a Repcéti, he was a member of the Whig party
and Whigs believed in a broad grant of governmemtgys, including internal improvements
for transportatiort? During the Internal Improvement Crisis in 1848)doln opposed the
Democrats who in their party platform declared “toastitution does not confer upon the
general government the power to commerce, and careygeneral system of internal
improvements® Lincoln’s response to the matter, in speakingualtie crisis in the House
of Representatives, was that “no man, who is aeahe questions of expediency, needs to
feel his conscience much pricked upon thfs Fle argued that it was not an unconstitutional
reach of federal power for the internal improversdntgo forward. He did not believe in the
necessity of an amendment to grant the power oolrernment to accomplish these
improvements because the power was already granted document. Lincoln referred to
Kent's 1844 EditiorCommentaries on American Ldwjustify improvements to

transportatiof? As he dovetailed his own argument with Kent'sioeentaries, Lincoln

19 Neely, The Fate of Liberty210.

20 Abraham Lincoln, “Speech in the United States HoofsRepresentatives on Internal ImprovementsTtia
Collected Works of Abraham Lincoln, Voled, Roy P. Basler (New Brunswick, New Jersey: Brgg
University Press, 1953), 480.

2 Lincoln, “Speech in the United States House ofr@sentatives on Internal Improvements, Time Collected
Works, Vol.1480.

% Lincoln, “Speech in the United States House ofr@sentatives on Internal Improvements, Time Collected
Works, Vol.1486.
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extrapolated the clauses in the Constitution whitdwed for Congress to raise taxes and
regulate commerce to apply to additional improvemméor the general good of the natfon.
Thus by reading the enumerated powers of the Qatisti to Congress found in Article |
Section 8, as all encompassing, the lllinois langgmented his belief that the words of the
Constitution contained an innate flexibility. kwin established that he was not a “strict
constructionist” in the purest sense. If a maitas necessary for the betterment of the
country and appropriate justification could be fdumthe Constitution, then Lincoln agreed
with the policy. This is critical to understandibocoln’s later moves during the Civil War.

Lincoln extended this argument of broad powertheConstitution as President
when he acted to suspend certain civil libertigésncoln’s actions, controversial and still
debated, were tied to his brand of constitutiomalidVhen he suspended the writhabeas
corpus he went directly to the text of the Constituttorjustify his actions. Lincoln
recognized the unusual circumstances under whidpleated as President and initially did
not want to suspenthbeas corpus Maryland, the first state in which he suspentied
writ. In a letter to General Scott, who urged fresident to arrest all Maryland Legislators
considering secession in April 1861, Lincoln reflise arrest the legislators and expressed
concern regarding the writ bibeas corpus:

| therefore conclude that it is only left to thermmanding General to

watch, and await their action, which if it shalltoearm their people against
the United States, he is to adopt the most proamat,efficient means to

2 Lincoln, “Speech in the United States House ofr@sentatives on Internal Improvements, Time Collected
Works, Vol.1486.
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counteract, even, if necessary, to the bombardofaheir cities- and in the
extremest necessity, the suspension of the whabgas corpué’

The commander-in-chief believed suspendiabeas corpushould be taken only in the
“extremest necessity.” The suspension of thedigweit” Lincoln deemed equivalent to
bombing cities. When Lincoln finally suspended wré in Maryland, to allow federal
troops to proceed safely to Washington, D.C. withiba threat of violence, he used a belief
in a broad grant of power under the Constitutiojustify his actions. In his speech to
Congress in July 1861, the President detailed vehguspendeldabeas corpus.

The provision of the Constitution that " The prégk of the writ of habeas
corpus, shall not be suspended unless when, i3 cdsebellion or invasion,
the public safety may require it," is equivalenatprovision---is a provision--
-that such privilege may be suspended when, insaaisesbellion, or invasion,
the public safety does require it. It was decidext tve have a case of
rebellion, and that the public safety does reqthieequalified suspension of
the privilege of the writ which was authorized ®rbade. Now it is insisted
that Congress, and not the Executive, is vestdd this power. But the
Constitution itself, is silent as to which, or wh®to exercise the power; and
as the provision was plainly made for a dangerousrgency, it cannot be
believed the framers of the instrument intendeat, ith every case, the danger
should run its course, until Congress could beeddibgether; the very
assembling of which might be prevented, as wasd#d in this case, by the
rebellion?®

Lincoln directly cited the text of the Constitutiand thehabeas corpuslause and surmised
that it was his role as the executive to put dawenrebellion. This justification of the
suspension dhabeas corpufollowed Lincoln’s lengthy description on the exéon of all
the laws of the land. In this same message to @ssgLincoln queried “To state the

guestion more directly, are all the laws, but doego unexecuted, and the government itself

% Neely, The Fate of Libertys-7.
% Lincoln, “Message to Congress in Special SessioriThe Collected Works, Vol.431.
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go to pieces, lest that one be violaté8?Lincoln pointedly addressed the issue in this
guestion by rationalizing that if he only presertxadbeas corputhe very foundation of that
writ and source of its power- the Union- might lestloyed. The President believed in an
expansive grant of powers under the Constitutian allowed him to preserve the Union. In
July 1863, Lincoln explained his views on the Ciangon during the War: “the constitution
is different,in its applicationin cases of rebellion or invasion, involving theépc security,
from what it is in time of profound peace and palsiecurity.?” Lincoln thus justified
suspending the writ of habeas corpus or institutiagtial law or allowing citizens to stand
trial in military courts because he believed ther\yae him power under the Constitution
that he would not otherwise have. In a lettertemitin 1864, Lincoln explained: “measures,
otherwise unconstitutional, might become lawful d@coming indispensable to the
preservation of the constitution, through the prestion of the nation?® The broad grant of
power served a higher purpose: preserving therJana upholding the Constitution.
Lincoln’s application of the text of the Constitut and his analysis of legal
commentaries, such as Kent's, highlighted his retsjpe the Constitution itself. If Lincoln
had rejected the Constitution, or merely wrappeaskif in it without referencing any of the
document’s specific language to argue his case,liecould be criticized for devaluing the
Constitution and being a rogue leader. Howevénpagh his application of the broad use of

power range from minor, in the case of internalrovements, to major, such as suspending

26 | incoln, “Message to Congress in Special SessioriThe Collected Works, Vol.431.
%" Lincoln, “To Matthew Birchard and Others” ihe Collected Works, Vol.802.
28 | incoln, “To Albert G. Hodges,” ifhe Collected Works, Vol.282.
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habeas corpud.incoln justified himself by the Constitution angjected extra constitutional
arguments.

Lincoln’s constitutionalism embraced the idea that Constitution adequately
provided the means to solve practical and politicaicerns. Abraham Lincoln, the
politician, always balanced political concerns argighed political options in his career.
This idea that the law and the Constitution cowddibed to address practical concerns
asserted itself early in Lincoln’s political lifdn one of his earliest public speeches,
delivered to the Young Men’s Lyceum of Springfidlchois in 1838, a twenty-eight- year
old Lincoln declared his views on the Constitutéord the rule of law.

. . As the patriots of seventy-six did to the suppbdthe Declaration of

Independence, so to the support of the Constita@hLaws, let every

American pledge his life, his property, and hisreddonor; . . . Let reverence

for the laws be breathed by every American motioethe lisping babe, that

prattles on her lap- let it be taught in schoolsdAin short, let it become the

political religion of the natiorf’

Lincoln gave this speech in response to an incidéntob violence in St. Louis, in which a
free black man had been killed. The address wemb arge “a reverence for the constitution
and laws®® against the wild, unreasoned passions of mob iLilecoln’s statement
underscored his respect for the Constitution asagethe practical nature of the document.
The young lllinois lawyer stated his view that ther and the Constitution could be used to

address the problem of mob violence. A politicaaern, that of mob rule could be

practically dealt with via the proper applicatiointlee Constitution and the law.

29 Abraham Lincoln Online, “Collected Works of Abraha.incoln by Roy P. Basler,”
http://showcase.netins.net/web/creative.lincolnlh(atcessed October 28, 2008).
30 Abraham Lincoln Online, “Collected Works of Abraha.incoln by Roy P. Basler,”
http://showcase.netins.net/web/creative.lincolnli{amcessed October 28, 2008).
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Lincoln rejected policies he considered unconstital. Lincoln demonstrated his
opposition to policies that violated the Constiutin his objections to the Mexican War.
Lincoln believed the war to be both “unconstituaband unnecessary.” “The war was
unnecessary ‘inasmuch as Mexico was in no way rtiotgr menacing the U.S.” and
unconstitutional ‘because the power of levying vgarested in Congress, and not in the
President.® To start the Mexican War, President Polk orchéstra coordinated action
between American troops and naval ships to invadesarround territory claimed by
Mexico in 1845. When Mexico refused to sell wisapiesent-day California, New Mexico
and Arizona to the United States, Polk sought acdived a declaration of War by
Congress, after a fight between Mexican and Amarioaops in a disputed territory resulted
in the death of U.S. soldiers. Polk pushed thendaties of his role as commander- in-chief
and disregarded congressional war potteiPolk’s actions in going to war violated his
constitutional powers. In his analysis of Lincaligonstitutionalism, Herman Belz describes
Lincoln’s attitude toward the Mexican war by statifiLincoln said that to allow the
President to invade a neighboring nation in ordeepel invasion is to allow him to make
war at pleasure, in contradiction of the constitoil provision giving the power to declare
war to Congress®® Lincoln’s chief objection to the Mexican War wihsit President Polk
went outside the framework of the Constitutionustify the war. The lawyer from lllinois
preferred that the President respect the poweabledted in the Constitution and governed

within that framework. This may seem to contcadincoln’s later actions during the Civil

31 Neely, The Fate of Liberty213.

32 Melvin Urofsky and Paul FinkelmaA March of Liberty: A Constitutional History ofetUnited States,
vol.1 (New York: Oxford University Press, 2002y53
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War, when it is argued by Democratic detractormf€derate citizens and some modern day
historians that he overstepped his Constitutiontiaity as President. When put in the
framework of the practical politician, Lincoln’s j@gtions make more sense. Lincoln never
sought to use the Constitution to run rough shaat ttve American democratic system or to
turn himself into a permanent dictator. Lincolatsef aim throughout the War was the
preservation of the Union and he believed a brosetpretation of executive powers allowed
him to do that. Lincoln also believed that the &dntion could be used to solve problems
facing America. He felt that Polk simply abusedvpoand created a problem where one had
not existed. No matter how broadly one read thesGiution, Lincoln could not find
justification for a War against a power that hatlmermed the United States.

To Lincoln, the circumstances of the Civil War di#d from the Mexican War
significantly. Polk’s orchestration of a conflietth another nation was dissimilar to an
armed rebellion in which half of the country attdetpto breakaway and form a separate
nation and Lincoln dealt with the situations diffetly. Lincoln used a similar line of
reasoning in objecting to John Brown’s raid on HaipFerry. “We have a means provided
for the expression of our belief in regard to Stsvé is through the ballot box- the peaceful
method provided by the Constitutioff."The citizens of the United States were provided t
appropriate means to solve the contentious isss&eéry in the Constitution. The people
ought to vote to transform the nation and solvecthr@entious issues of the times. Lincoln

emphasized respect for the Constitutional procedstze rule of law to make changes. The

3 Lincoln, “Speech at Elwood, Kansas, The Collected Works, Vol.396.

20



law and the Constitution, read and interpreted disg@ould be used to find solutions to the
most pressing needs of the nation.

Lincoln’s consistently objected to policies thatitbnot properly be justified by the
Constitution. His disapproval of the Supreme Ceudécision in the case dfred Scott v.
Sandfordllustrated Lincoln’s dedication to the languagelté Constitution to dictate
governmental actions and decisions. Lincoln’tbbjection to th®red Scotidecision
issued by the United States Supreme Court in 18% inappropriate use of the Constitution
to solve a political problem. In the decision, €hlustice Taney reasoned that the “right of
property in a slave was ‘distinctly and expresdfirraed in the Constitution.® Lincoln
responded to this argument by stating: “I belitheeSupreme Court and the advocates of
that decision may search in vain for the placden@onstitution where the right of property
in a slave is distinctly and expressly affirméfl.Lincoln placed the priority upon the actual
text of the document and the powers expressecei@tnstitution. The basis for Chief
Justice Taney’s decision was not to be found inGbestitution; therefore, Lincoln found it
lacking. As a Republican opposed to the expansi@tavery, Lincoln would have objected
to theDred Scotdecision based on his party’s stance; neverthékessill appealed to
Constitutional principles to argue against the sieai.

Many other Republicans agreed with Lincoln’s ci#ia of theDred Scottdecision.

In this particular case, Lincoln is a prime examufi&epublican constitutional thought.
Republicans looked to the words of the Constitutmsettle the issue of slavery. Not only

had Chief Justice Taney inserted meaning into thes@ution, according to Republicans he

% Belz, Abraham Lincoln, Constitutionalism and Equal Rigintshe Civil War Era77.
% Lincoln, “Fifth Debate with Stephen A. DouglasGalesburg, lllinois,” inThe Collected Works, Vol.331.
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twisted the meaning of the words that were themefme citizenship. While Taney rejected
that state and national citizenship were equivalaerd dissenting opinion Benjamin R.
Curtis disagreed and believed that the privilegesimmmunities clause, “citizens of each
state shall be entitled to all the privileges amdhunities of citizens in the several states,”
plainly meant that a citizen of a state also heitiomal citizenship’ Republicans embraced
Curtis’ dissent as a correct interpretation of@mastitution and placed the fault for the
corrupt decision at the feet of the Court and het@onstitutiorf® Lincoln’s view that the
Constitution sufficiently spoke to the problemsifacthe nation and that its words should be
applied to correctly solve even controversial issgels with the views of other Republicans
of his era.

In his political career, Lincoln consistently chdegoractically apply the law to a
thorny political situation rather than forge anrextonstitutional solution to the problem.
Following his 1860 election as President, Lincoteded to reach out to the Southern states,
who viewed him as a threat to their rights as dlalgers. Lincoln received only 40 percent
of the popular vote in the general election, andevBoutherners regarded him as a President
who would attempt to abolish slavery. Lincoln kneftthe political turmoil in the country at
the time of his election and upon his inaugurasieized an opportunity to once again put the
Constitution to practical use. In his first inaugjiaddress, Lincoln sought to reassure the
Southern states that he would enforce all lawsudicg the ones to protect slavery. “I
therefore consider that in view of the Constituteord the laws the Union is unbroken, and to

the extent of my ability, | shall take care, as @@nstitution itself expressly enjoins upon me

37 VorenbergFinal Freedom16.
38 VorenbergFinal Freedom16.
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that the laws of the Union be faithfully executadill the States®* In addressing the
Southern states specifically he stated “I haveurpgse, directly or indirectly, to interfere
with the institution of slavery in the States whirexists. | believe | have no lawful right to
do so, and | have no inclination to do £8.Lincoln emphasized to the citizens of the
Southern states that his opposition to slavery dook override his adherence to the
Constitution. He went on to put the full weiglitloe Constitution behind his assurances to
the American people: “I add too, that all the petitn which, consistently with the
Constitution and the laws, can be given, will beattfully given to all the States when
lawfully demanded, for whatever cause- as chegrfalbne section as to anothét.”The
Constitution was the law of the land and Lincolnudbuphold that law as President. The
most serious political threat the new Presidert¢dagas the threat of secession. Lincoln,
the politician, understood his role as the Pregsittenphold the Constitution, but also
believed the Constitution could be used to solMéipal problems and so he attempted to
woo the South to stay in the Union by giving thesaumances from the Constitution. Despite
the failure of Lincoln’s words to keep the Souttthe Union, Lincoln nevertheless did not
operate out of political expediency at the begigrohhis Presidency, and he rejected an
opportunity to use his position as President taaade an unconstitutional action, the

abolition of slavery, that appealed to his persquditical beliefs.

39 Bartleby.com, “Inaugural Addresses of the Pregilefithe United Statestittp://www.bartleby.com/124/
(accessed October 30, 2008).
“0 Bartleby.com, “Inaugural Addresses of the Predilenthe United Statestittp://www.bartleby.com/124/
(accessed October 30, 2008).
“1 Bartleby.com, “Inaugural Addresses of the Predilefthe United Statestittp://www.bartleby.com/124/
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The Emancipation Proclamation is the chief examplencoln’s use of the
Constitution to deal with a political concern. ey had been an issue in American politics
since its founding and was the chief cause of k@ War. Lincoln himself hesitated about
how to deal with the matter and proposed many @dljéncluding compensation for
slaveholders and state by state emancipation actioend slaver§? By 1862 it was clear
that these proposals were not going to end slaaeaythat Southern slaveholding states
would not volitionally free their slaves. Lincdlaced a political and moral dilemma. He

turned to the Constitution and the broad war powerfound there to practically solve this

dilemma.
Now therefore | . . .by virtue of the power in mested as Commander-in-
Chief of the Army and Navy . . . in time of actaamed rebellion . . ., and as

a fit and necessary war measure for suppressidgelaellion, do . . . order
and designate . . . the following [as rebelliougritts], to wit:

Arkansas, Texas, Louisiana [except certain deseghparishes], Mississippi,
Alabama, Florida, Georgia, South Carolina, NortmaGiaa, and Virginia
[except ‘West Virginia’ and certain other desigrhportions].

And . . .I do order and declare that all persord he slaves within said
designated States and parts of States are, andfbemard shall be, free; and
that the Executive Government of the United Statedyding the military and
naval authorities thereof, will recognize and maimthe freedom of said
persons.

[The President then enjoins orderly conduct upeadmen and offers to
receive them into the armed service for garrisahraaval duty.]

And upon this act, sincerely believed to be arpégistice, warranted by the
Constitution upon military necessity, | invoke ttensiderate judgment of
mankind, and the gracious favor of Aimighty G8d.

42 Randall,Constitutional Problems Under LincqlB77.
43 Randall,Constitutional Problems Under Lincql872-373.
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Lincoln issued The Emancipation Proclamation utdepower as commander-in-chief and
he justified his actions as a military necessitfe issue of slavery was a political concern
and Lincoln found a way, under the Constitutionptovide a degree of solvency to the issue
during wartime. Lincoln placed the Constitutiorainifications of the Emancipation
Proclamation in the forefront, when in the preliamyndraft of the Proclamation he stated
that the purpose of the act was to “[restore] thastitutional relation between the United
States, and each of the states, and the peoptofti&t This preliminary Emancipation
reveals Lincoln’s thought process behind the Proalion. He believed that the
constitutional relationship- the bond that connédhee States to the Union, and individual
citizens to the Union- was damaged, and a legakandtitutional remedy could be used to
fix it. The President realized that the Emanciaf’roclamation did not provide a long term
solution to slavery: the status of freed slavélewong the war was in jeopardy as was the
status of slaves in the Border States. After tlaa,\8lavery found its permanent resolution
through the Thirteenth Amendment, which also w&sastitutional remedy to right the
broken relationship between people, States andtihen. The Emancipation Proclamation
serves as a prime example of Lincoln using the atisn to solve a political concern.
Democrats and some Republicans debated the Gdiustdlity of the Emancipation
Proclamation. Democrats believed Lincoln disregdrthe Constitution for his own
purposes. Democrats appealed to racial prejudicegprophesied that freed slaves would
“overrun” the citizens of the Nortf.Lincoln and Republicans countered this position by

acknowledging the possibility of colonization torrave freed slaves from American shores.

** Lincoln, “Preliminary Emancipation Proclamatioin”The Collected Works, Vol.834-435.
5 VorenbergFinal Freedom28.
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Some Republicans calmed fears of any major chantfeeistatus quo by stating that the
Proclamation was simply a war time measure, whiohld/be null and void once the war
ended'® The Civil war provided Republicans with apprapei Constitutional grounds to
justify actions such as the Emancipation ProclammatBecause the Constitution granted war
powers they felt that that were acting within tleeibds of the document. Lincoln carefully
utilized the war powers granted to him as commaidehief to issue the Emancipation
Proclamation thereby staying within Constitutiolalits, but also within mainstream
Republican thought at the time.

Lincoln advanced the ideals of the founding indaastitutional philosophy.
References to freedom, equality and union markdliris speeches and writings. The
Declaration of Independence served as Lincoln’simahicle for appealing to America’s
highest purposes. It is important to note thguexcy with which Lincoln referred to the
Declaration and the way in which he elevated thmnational rhetoric. In the contentious
years preceding the Civil War, Lincoln appealeth®ideals found in the Declaration of
Independence to argue against the expansion adrglavThe theory of our government is
Universal freedom. ‘All men are created free andad(jsays the Declaration of
Independence® Lincoln made this statement in response to thesks-Nebraska Act of
1854, which opened western territories to slaveny lancoln used the rhetoric of the
Declaration of Independence to protest againstttis He found inspiration in the

Declaration and declared in 1854 that Thomas Jzfferas the author of the Declaration,

“6 VorenbergFinal Freedom31.
“" Lincoln, “Speech at Springfield, lllinois,” ifhe Collected Works, Vol.246.
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“the most distinguished politician of our histoi?.”Lincoln utilized words and heroes from
the founding to argue his positions and focus &tieron important ideals.
In speeches, Lincoln made linkages between theabsn and the Constitution. In a
speech in New Jersey in February 1861 Lincoln coaeboth documents together: “l am
exceedingly anxious that this Union, the Constitutiand the liberties of the people shall be
perpetuated in accordance with the original ideavuich that struggle was mad&.The
Revolutionary War, the Declaration of Independetire, Constitution, and the Union were a
continuous chain and must be maintained. Thisangr®at chain that the lllinois statesman
welded together from the Revolution of the Founderthe Union of the Civil War. Lincoln
also believed the Union needed to be preservedibedae Declaration gave hope to all:
“but something in that Declaration giving libertygt alone to the people of the country, but
hope to the world for all future time&®

The purpose of the Revolution, stated in the Datilam, later became embodied in
the Constitution and the Union. Since equality Boelty are so plainly stated in the
Declaration, it provided a solid foundation fromialhLincoln could argue against slavery.
He used the document from 1776 to bolster his tibjex against Nebraska and to strengthen
his own Republican Party platforth. Although Lincoln did not elevate the Declaration
above the Constitution, he regarded the elememtired in the Declaration of
Independence as foundational to the Union. HiatokHerman Belz states it thusly: “The

inference can be drawn that Lincoln viewed the Bretlon of Independence as the nation’s

“8 Lincoln, “Speech at Peoria, lllinois,” ifihe Collected Works, Vol.250.

9 Lincoln, “Address to the New Jersey Senate at forerNew Jersey,” iiThe Collected Works, Vol. 236.
* Lincoln, “Speech in Independence Hall, Philadedpfiennsylvania,” iThe Collected Works, Vol. 241.
*1 Neely, The Fate of Liberty216.
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primary constitutive document, and as the sourdbetubstantive principles of the
Constitution.®® Therefore, Lincoln felt it necessary to upholsklity and equality, key
elements expressed in the Declaration, as paisd dnstitutional principles. At a time
when some abolitionists viewed the Constitutiomagrently pro-slavery, it became
important to have a document, and indeed a law mihe noble ideals to appeal to in order
to justify Emancipation. It is possible that Litc@lso held the Declaration of Independence
in such high esteem because of his desire to el Union that the Declaration had
helped to found, or at least had helped to “declds a founding document, untainted by
the issue of slavery, harboring key ideals to tinéb), Lincoln could easily appeal to it and
hearken back to the founding of the nation andrbst noble ideas that the Union should
strive for. Lincoln used notions of freedom, lityeand equality in concert with his broad
view of powers to interpret the Constitution.

Abraham Lincoln’s constitutional philosophy guideid Presidency. He believed in a
broad interpretation of powers granted by the Gtutgin and that problems, political and
practical, could be solved via that broad grarpakers. Lincoln also appealed to the
noblest ideals found in the Declaration of Indeera# and linked it with the Constitution to
achieve his political goals. As a President, Lindaced complex problems, perhaps the
most complex problems of any president. The sittepresident used his Constitutional
philosophy to justify his policy regarding civibkerties and also his Emancipation
Proclamation. This philosophy also preserved theikJthat Lincoln loved. Lincoln once

declared that “I claim not to have controlled egeiut confess plainly that events have

*2 Belz, Abraham Lincoln, Constitutionalism and Equal Rigintshe Civil War Era87.
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controlled me.?® Lincoln did not choose the particular events #ieped his presidency, but
his actions in Maryland and Missouri indicate thatdid not stand back and allow the War to
completely control him. Lincoln utilized his coitstional philosophy to shape the events

and the nation that he governed.

%3 Lincoln, “To Albert G. Hodges,” ifhe Collected Works, Vol. 282.
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Chapter 2- Lincoln’s Policies in Maryland and Missairi

An analysis of Lincoln’s actions in Maryland anddglouri reveals how his brand of
constitutionalism kept the Border States in theddniLincoln interpreted the Constitution
broadly and used an expanded view of executive ptawaeal with the rebellion of the
Southern states. Lincoln’s belief in the Consititui's sufficiency, broad powers and even its
power as a document to protect and preserve thenlamd the freedom of the Union
revealed itself in his actions against civil libest Lincoln’s treatment of the writ bbeas
corpusand the arrests of civilians in Maryland and Migsaue a case study of Lincoln’s
overall Constitutional philosophy.

During the Civil War, Maryland became one of thé&legrounds for civil liberties.

As a Border State that also surrounded the capiitdfashington D.C., Maryland was a
strategic center in the fight for the Union. AsMVBrewer notes in his article “Lincoln and
the Border States”. “Here geography alone warraagteme precautions which were
somewhat different though not altogether less @it than in the case of each of the other
four Border States™ Because of Maryland’s strategic placement amd¢dlin’s measured
response, the policies of the administration inWéard toward civil liberties are largely
viewed as a success. If Lincoln had failed todecisively in the case of Maryland, or if, as
was a real possibility in the beginning of the What Maryland had seceded, the capitol of
the United States would have been surrounded bglstdding Confederate territory.

Losing the ability to travel in or out of D.C. wiht having to cross enemy lines early in the

War would have been a significant strategic conoasgsot to mention a defeat to the morale

> W.M. Brewer, “Lincoln and the Border State3}ie Journal of Negro Histor§4 (Jan. 1949): 64.
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of the Union. Lincoln’s swift decisions protecténd capitol and ensured the safety of
Washington.

Lincoln suspendedabeas corpufirst in Maryland and justified this action becaus
of the upheaval in the state. Lincoln’s deliberattions regardinigabeas corpus
demonstrate his belief that the Constitution grétead powers. On April 19, 1861,
soldiers attempting to travel from Massachusetisuiigh Baltimore to protect the nation’s
capitol were prevented from doing so by a mdlit was at this point President Lincoln
inquired about suspending civil liberties in thatstin order to protect Washington, D.C.
The initial questions regarded not the suspensidrabeas corpubut whether or not matrtial
law ought to be enforced. The legal opiniondattime came to one clear conclusion: the
President could enforce military law, which waslaggle only to members of the armed
forces, but the questions swirling around martal femained murky. Meanwhile, the
situation in Maryland grew increasingly tense, andApril 19, 1861, key railroad bridges in
Baltimore were burned by locals who were afraidevenge- seeking Union troop8.lt was
not until a special session of the Maryland legisiawas called by Governor Thomas Hicks
on April 26 that the first mention of the writ bAbeas corpugias made. Union Generals,
including General-in-Chief Winfield Scott believdte army should arrest any Maryland
legislators who were voicing support for secessibtine April 26 session. Lincoln

responded with the following:

The Maryland Legislature assembles to-morrowand, not improbably,
will take action to arm the people of that Stateiast the United States. The

> Neely, The Fate of Liberty4.
%6 Neely, The Fate of Liberty5.
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guestion has been submitted to . . . me, whethleould not be justifiable . . .
for you . . . to arrest, or disperse the membetbatfbody. | think it would
not be justifiable; nor efficient for the desired odije

First, they have a clearly legal right to asseméaie we can not know in
advance, that their action will not be lawful, grehceful. And if we wait

until they shalhaveacted, their arrest, or dispersion, will not leste effect
of their action.

Secondly, weeannot permanently prevent their action. If we arthsim,
we can not long hold them as prisoners; and whiemdied, they will
immediately re-assemble, and take their actiond pirecisely the same if we
simply disperse them. They will immediately reeamble in some other
place.

| therefore conclude that it is only left to thermmanding General to
watch, and await their action, which if it shallteearm their people against
the United States, he is to adopt the most proamat,efficient means to
counteract, even, if necessary, to the bombardofdaheir cities- and in the
extremest necessity, the suspension of the whabgas corpud’

Lincoln’s letter indicated that the suspensiomalbeas corpusvas considered an
“extremest necessity.” The gravity of the mat@used Lincoln to weigh his actions
carefully and initially he found the suspension justifiable, presumably Lincoln could not
find a Constitutional reason at this point to usegowers to arrest the Maryland legislators.
This letter also displayed Lincoln’s measured resgdo the events in Maryland. The
President did not wish to rush in and arrest theyMad legislators; he reasoned that would
be inappropriate and would not accomplish anythibigcoln instead adopted a watch and
wait attitude and then turned to what was a juilé solution: the suspensioniabeas
corpus In lieu of wholesale arrest of political enemitee use of the suspensionhaibeas

corpus which was spelled out in the Constitution wasnde@ an appropriate response to the

gathering crisis. The Maryland legislators votgdiast secession during the April”26

" Neely, The Fate of Libertys-7.
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session and Lincoln’s directive proved to be cdrrétowever, it was not clear that the
capitol was protected and that troops would fréeyable to come into Washington. General
Scott still believed the capitol to be in considgeadanger and warned that it could be
attacked, even after a small group of 1600 troopegeal on April 25. Based on Scott’s
concerns Lincoln issued the suspension of theaiabeas corpugor the first time on
April 27:
You are engaged in repressing an insurrection agtie laws of the

United States. If at any point on or in the vigrof the military line, which is

now being used between the City of PhiladelphiataedCity of Washington,

via Perryville, Annapolis City and Annapolis Juroctj you find resistance

which renders it necessary to suspend the whiabkas corpufor the public

safety, you, personally or through an officer imeoand at the point where
the resistance occurs, are authorized to suspendritr®

The first time the writ ohabeas corpus/as suspended it was done so in response toa thre
on the capitol of the United States. It is clégttthis suspension was done in order to allow
federal troops to proceed without impediment to kifagton D.C. and not as a political
measure because it was not issued against the dnariggislators. The suspension of the
writ was also done initially in a very limited fash, as the President’s order indicates, and
with the clear purpose of protecting public safefijhe President read into the Constitution a
broad grant of powers and believed that in a tifreloellion he had the right to suspend

habeas corpus

Lincoln acted in concert with his personal consiital philosophy in the suspension

of habeas corpusLincoln believed that the Constitution providéeé imeans to deal with

%8 Neely, The Fate of Liberty8.
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problems, and he turned to it during this natiamadis. Furthermore, theabeas corpus
clause of the Constitution, interpreted broadligvaéd for a suspension of the great writ in
times of rebellion. Lincoln judged there to beebellion and therefore acted to suspend the
writ. All dimensions of his constitutionalism wereplay in the decision to suspehdbeas
corpusin Maryland. Lincoln’s own personal view of libgrand Union played into this
decision as well. The Union, as set forth in tlem€itution, had to be preserved in order for
the ideals of liberty and freedom to survive. Ssaen threatened the Union and its inherent

liberty. Thus, Lincoln defended his actions witk bwn brand of constitutionalism.

Lincoln’s opponents did not share his belief thaileted rightly and constitutionally in
the suspension d¢fabeas corpus.Arising out of the suspension comes one of thetm
famous cases of the Civil Wdtx Parte Merryman. John Merryman was arrested in
Maryland on May 25, 1861, for his pro-Confederactjaas. Merryman actively recruited
men to serve in the Confederate ArmyOfficially, Merryman was charged with treason.
The treason charge would not stand up in courtefbee, Merryman was held under the
suspension dhabeas corpus.The Constitution specifically defines treasod da penalty:
execution. Due to the specific definition of treasand the general unwillingness of the
Lincoln administration to potentially execute thands involved in rebellious activities, the
suspension dhabeas corpusyas a more workable solution. Under the suspensitrens
could be held without charge and, in the view @f tmion government, would be prevented

from causing further trouble as they waged the Whe counsel for John Merryman

%9 Sherrel Halbert, The Suspension of the Writ of ébCorpus by President Lincolhe American Journal
of Legal History2 (April 1958): 99
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immediately sought a writ dfabeas corpysand went directly to Chief Justice Taney with
the petition for the writ because the local miftaommander had ignored a similar writ
issued by District Judge William F. Gil&%.The Chief Justice was sitting on the Circuit
Court in Baltimore at this time and from there sdunis opinion on the case. Chief Justice
Taney disagreed that the President had the poversigend the writ dfabeas corpus
regardless of the circumstances, and stated has déspgreement strongly in his opinitn.
Taney’s main argument was that the power to suspahdas corpusvas listed among the
legislative powers in the Constitutih.Taney’s opinion analyzed Merryman’s case from
many legal angles, but did not address the fatttiganation was involved in a Civil WAt.
Taney failed to make a distinction between the pewéthe President during peace time and
war time and did not note the strife in Maryld@fidTaney did not discuss the fact that an
armed insurrection against the government of theedrStates was occurring that might
warrant this action. Not only did the Chief Justwgrite an opinion against the President’s
suspension diabeas corpushis actions following his decision indicated thatwanted a
showdown between the executive and judicial brasidfiggovernment on this issue. “Before
an amazed and crowded courtroom Taney declarethi¢habuld write out his opinion fully,
have it delivered to the president, and call on tnperform his constitutional duty to

enforce the laws. In other words, to enforce ttoee@ss of this Court’® Once the opinion
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was completed, Taney made sure multiple copies distebuted widely and the decision
was greeted with criticism for both Taney and Linc@long party lines. Supporters of
Lincoln believed he had appropriately used poweutdail the spread of secession.
Detractors in the North upheld Taney as a heroaamnekample of true strict constructionist
and opponents of Lincoln in the South believed Vdrended the entire region an important

moral victory °®

Disregarding Taney’s posturing; Lincoln ignored dpenion and later justified his
reasons for suspending the writhabeas corpus an emergency session of Congress in
July of 1861. In the address to Congress, Linedimitted that “it was considered a duty . . .
to suspend the privilege of the writludibeas corpusbut that “this authority has been
exercised but very sparingl$”Lincoln never mentioned tHderrymancase by name, but

addressed the issues raised by the case in thef t@stspeech:

The whole of the laws which were required to béhfailly executed, were
being resisted, and failing of execution, in neag-third of the States. Must
they be allowed to finally fail of execution, eviead it been perfectly clear,
that by the use of the means necessary to thetuéra, some single law,
made in such extreme tenderness of the citizepéstly, that practically, it
relieves more of the guilty, than of the innocetipuld, to a very limited
extent, be violated? To state the question maeetly, are the lawdyut one
to go unexecuted, and the government itself godoas, lest that one be
violated? Even in such a case, would not the iaffmath be broken, if the
government should be overthrown, when it was beliehat disregarding the
single law would tend to preserve §?

% Urofsky and Finkelmam March of Liberty415.
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The President went farther in the address proctagniBut it was not believed that this
question was presented. It was not believed tinataav was violated® Lincoln asked what
was more important: the preservation of governmetie violation of one citizen’s

liberties. He then answered that the preservatidhe government was more important. As
the President he had to execute all of the lawledpest of his ability and in the extreme
circumstances of Civil War, the suspensiomalbeas corpuallowed him to best execute the
bulk of the laws of the land in order to preseitve tJnion and so the action was justified.
Lincoln believed the circumstances warranted thasuees taken. In 1863, Congress passed
the Habeas Corpus Act, which granted the Presitierppower to suspend the writltdbeas
corpus Congress at the time felt that by passing theeldalCorpus Act they were putting
their stamp of approval on Lincoln’s earlier warirmeasures? In the case of Maryland,
the President’s measured response successfullygbedtthe capitol of the United States

while restricting civil liberties on a limited basi

The case of civil liberties in Missouri standsshrarp contrast to that of Maryland.
Due to unique problems, such as guerrilla warfeikd, liberties suffered abuse from the very
start of the conflict. Geography played a key inl&lissouri’s fate. Due to its position in
the west, Missouri was ignored by President Lincalho focused his early attention on the
problems in Maryland and the battles in the eas§ eesult Missouri was largely under the

control of generals who acted without supervision.
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One of the first problems to arise in Missouri waes imposition of martial law by
generals. In the state, groups of Confederaterifjasrarrested and robbed Union soldiers
and sympathizer&. Due to this conflict, civil liberties began to bikedown. In August 1861,
Ulysses S. Grant was in charge of troops at Jeffe@ty, Missouri and gave the following

order to a captain under his command:

You will march your men through the country in aderly manner.
Allow no indiscriminate plundering-but everythirgken must be by your
direction, by persons detailed for the particularpose, keeping an account of
what taken, from whom, its value, etc. Arrestd wit be made except for
good reasons. A few leading and prominent secesssamay be carried
along, however, as hostages, and released beform@ihere. Property
which you may know to have been used for the pwpdsiding the Rebel
cause will be taken whether you require it or ndéthat you require for the
subsistence of your men and horses must be fuhish@eople of secession
sentiment, and accounted for as stated above.ed&pts are to be given
unless you find it necessary to get supplies froeméls’>

Grant followed this order with an order on the tnégey for another officer to go to
“E.B. McPherson, a true Union man, who will showyacopy of the ‘Booneville Patriot.’
Bring all the printing material, type &c with yolArrest J.L. Stevens and bring him with
you, and some copies of the paper he edftdri these orders Grant used “hearsay evidence”
to arrest civilians and charge them with disloyaftyGrant's order jeopardized the freedom
of the press and the freedom of citizens of Missatio could be arrested if anyone
guestioned their loyalty to the Union. Propertyldoalso be confiscated from those with

guestionable allegiance to the United States.viliéh arrests, suppression of newspapers
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and confiscation of property by the military paangrim picture for what was to come in
Missouri. Generals were enforcing the “law” asytlsaw fit and this led to an infringement

of civil liberties for the citizens in Missouri.

In an attempt to gain control of the situation irs8buri and to respond to the
controversy, Grant’s superior officer, General J@hirrémont, imposed martial law, first in
St. Louis County on August 14 and then expandediahéaw statewide on August 30,
18617° Frémont took martial law a step further to ingwemancipation of slaves in
Missouri and proclaimed that confiscation of prap@and freedom to the slaves “ of all
persons in the State of Missouri who shall takewups against the United States, or who
shall be directly proven to have taken an activé pih their enemies in the field” It was
this act of military emancipation and not the imigoa of martial law or the tensions in the
state that finally got the attention of Washingtdrincoln responded promptly to Frémont’s
emancipation order, fearing the order would ugseté&nuous political situation in the other
Border States. Lincoln dismissed Frémont's emaatip order in September 1861when the
Border State of Kentucky registered their disagmrover it to the Presidefit. Lincoln did
not want slave holders in the Border States to Ineason to bolt to the Confederacy; at this
point in the War emancipation of slaves was nothisf goal and he needed to put an end to
Frémont's order. Lincoln’s response to Frémonk@sano mention of the imposition of

martial law or the suppression of the libertieshaf citizens of the state; it only expresses
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concern that the order would lead to increasedlicoiti the state? Additionally, Lincoln
rejected extra-constitutional actions throughostgulitical career. The actions of Frémont
fell outside of the Constitution: there was naacladication that the Constitution allowed
for a general to free enslaved persons at his oilvn Whe war powers did not give that kind
of power to a general. Lincoln’s practical deamsito void Frémont's emancipation order in
order to stop a larger conflict, also evidencesalin’s belief that the Constitution could and

should be used to resolve difficulties.

Martial law was not the only problem in conflicglen Missouri during the Civil
War: Missouri was the site of the first trialsadfilians by military commission and many
military arrests of civilians. Prior to the CiWVar military commissions were used to
impose justice on U.S. troops in enemy territowyt, during the Civil War these commissions
were used to try civilians who were not grantedathe Constitutional rights they had in
peacetimé?® The legality of these commissions was not deciethe Supreme Court until
1866, in the casEx parte Milligan Until that time, military commissions operated
throughout the war, trying civilians for variousmes, including treason. Treason is defined
by the Constitution: “Treason against the Uniteaké&t, shall consist only in levying War
against them, or in adhering to their Enemies,ngithem Aid and Comfort. No Person shall
be convicted of Treason unless on the TestimonwofWitnesses to the same overt Act, or
on Confession in open Couft"However, during the early years of the war in Miss, the

constitutional definition of treason was overlooleel some civilians were charged with
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treason for having “an attitude of open rebellih.Frequently law breakers, who had
vandalized property would additionally be chargethwreason. The military law provided a
loophole to those who plead guilty to treason bsedben the guilty party could be
considered a prisoner of war and avoid being executlt was because of this loophole that
treason cases stopped being tried by military casions after 1862. Mark Neely argues
that although military commissions were troublesdmeivilian populations, justice was still

the goal of these trials. Neely relates the foitaystatistics:

In fifty-four trials by military commission that earred before June 1862

but after the treason-charge difficulty had beemad up, thirteen, or 24.1

percent, of the accused parties pleaded guiltyl tr gome of the charges or

specifications. Leaving aside these cases invglaamissions of guilt by the

defendants, six of the remaining forty-one, or lgkefcent, were acquitted.

Of the remainder, sixteen had their sentences atéjupon routine review

by higher officers, and ten who were sentencecetexecuted had their

sentences approvéd.

These statistics indicate that justice was seryeithé military commissions. The
guestion that remains was should these cases kandeen tried in a military commission?
Or should they have been handled by a civil coumtthe decision foEx Parte Milliganthe
Supreme Court decided that when civil courts weerational, military commissions should
not be used to try civilians. There is the riskttvhen the civilian is taken out of realm of
civil justice the rights granted to him in the Coingion will be taken away. That is the

mystery behind the Missouri cases. It is not knawhe cases were all done properly and if

all Constitutional rights were granted to the carnk involved.
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Aside from the military commissions, Missouri alsad a tremendous number of
civilian arrests by the military. The availablatsdtics are well documented by Mark Neely
and he acknowledges that the records are diffioutace due to incomplete and duplicate
records. Conservatively though “[the records]@satiot Street prison for the period from
April 1862 through October 1863 indicate that aste?,014 different civilian prisoners
entered, passed through or remained in that myiliteison in that nineteen-month peridd.”
To put these figures in perspective “Union autlesithus locked up as prisoners of state
well over one out of every one hundred males irstage of Missouri in Gratiot Street prison,
not to mention the thousands of Missourians helgriseners of war®® This is a staggering
number of prisoners and the records largely donthtate the reasons why the prisoners
were incarcerated. It is possible that many deskto be in prison, but it is just as likely that
some innocent civilians were locked up as well.eButhe upheaval in the state and the
overall freedom of generals to attempt to contngd tontentious border state, civil liberties

were not secure in Missouri.

A final indicator of the problems in Missouri wdsetissuance of General Order
No.11 on August 25, 1863. In an attempt to cugaérrilla warfare in the state, Brigadier
General Thomas Ewing issued the infamous orderiwtdrdered the evacuation of four
counties in Western Missoufi®This order came on the heels of Confederate daeril
warrior William Quantrill's sack of Lawrence, KarssaFollowing the destruction of

Lawrence, Quantrill's raiders retreated into wastdissouri. Ewing believed that issuing an
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evacuation order would prevent a retaliatory raidie people of Kansas into the district he
controlled in Missour?’ Quantrill's raid was only the catalyst for theaeuation, however,
because Ewing contemplated evacuating Southernathizprs in Western Missouri even
before the event. “Order No.10, issued 18 Aug8s6i] three days before the raid was
similar in policy to order No. 11 . . .Ewing wrdB®lonel C.W. Marsh on 3 August 1863,
that he believed the only possible way to curtaémilla activities was to remove the
guerrillas and their families. Ewing’s action wasexpansion of Order No. 10 but much
harsher.®® Order No. 11 created at least 20,000 refugeesémaed the civilians affected
only 15 days to attempt to secure their livelihbedore they were forcibly evacuat®d.
Complicating the situation further, troops from kKan were called on to enforce the order,
which led to widespread looting and destructiopraiperty. The troops from Kansas were
motivated by vengeance for the sack of Lawrencetlaadngoing border conflict between
the two states; Order No.11 gave these troops paramity to exact revenge on the civilian
population. It must be remembered that the peeydeuated were United States citizens,
not citizens of the Confederacy, and they werdlm@atening secession. Although the
guerrilla warfare needed to be curtailed, othermaeaight have been found to stop it, the
least of which may have been to use troops frotestather than Kansas to enforce the
order. Furthermore, Order No. 11 has been docwaddnthave been ineffective in stopping

guerrilla warfare. The evidence suggests thagtlesrillas simply moved into central

87 Charles R. Mink, “General Orders, No.11: The Edr&vacuation of Civilians During the Civil War,”
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Missouri and continued their strategiéslt appears then that civilians had their homes an

lives destroyed for naught.

What was the response by the President to suchdan? The President gave his

approval:

Under your recent order, which | have approved, wduonly arrest
individuals, and suppress assemblies, or newspapken they may be
working palpableinjury to the Military in your charge; and, in nther case
will you interfere with the expression of opinianany form, or allow it to be
interfered with violently by others. In this, ybave a discretion to exercise
with great caution, calmness, and forbearahce.

With the matters of removing the inhabitants ot&@iercountieen masse
and of removing certain individuals from time tmé, who are supposed to be
mischievous, | am not now interfering, but am legvio your own discretion .
.. But, in like manner, you will repress assumpgiof unauthorized
individuals to perform the same service; becausieupretense of doing this,
they become marauders and murdeters.

President Lincoln approved the order, but recoghthe potential for the military to become
as destructive as the guerrilla warriors they wejii@g to flush out. In Lincoln’s

commentary it is noted that the President choseémioterfere with what happened in
Missouri. This policy of “non-interference” wasetlshief problem with civil liberties in
Missouri. Generals acted without clear directimmf Washington and Washington appeared
only reactive. What is unfortunate is that maxeetul consideration of the problems in
Missouri does not seem to have taken place. Esdst@as 1865 the problems remained in

that state and Lincoln was without a solution ® ¢hisis. He wondered if peace would come
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as a result of telling “the people to go to thentes, and let one another alone, recognizing
as a full right of protection for eacfi*'Lincoln went so far as to call for gatherings: tLe
neighborhood meetings be every where called ard] letlall such meet and waiving all else
pledge each to cease harassing othefs.He hoped that at these meetings “old friendships
will cross the memory; and honor and Christian @avill come in to help.?® Lincoln
appeared to be frustrated at the problems in #dte st Missouri and did not have a concrete
solution. Calling for neighborhood meetings angihg for old friendships to heal wounds

does not appear to be a strategic plan for solpioglems in a crucial Border State.

Lincoln’s policy seemed poorly planned in Missoufihis stands in marked contrast
to his policy in Maryland. In Maryland, Lincolnlfgustified in his actions because he
protected the capitol and there was a clear mylisarategy involved. On the other hand,
Lincoln ignored Missouri which fell victim to muile orders and policies by a variety of
generals trying to contain a highly volatile sifoat Inattention to the problems in Missouri
led to the trampling of the civil liberties and dlear solution as to how to fix any of the
ongoing problems, even near the end of the Wamncdlin’'s own constitutional philosophy
allowed him to act in Maryland and to defend hisaas. Missouri proved to be a confused
maze of conflicting orders from different generalie problems posed by Missouri were
thorny and Lincoln’s broad interpretation of poweasised him to approve measures that
generals had imposed; however, the President didiwe a strong defense of his policies in

Missouri and citizens suffered as a result.
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The President’s broad interpretation of the Cautstin and his practical application
of the law to political problems led to completelifferent results in the Border States of
Maryland and Missouri. In Maryland the suspensibhabeas corpusllowed federal
troops to more easily come through Baltimore tdgubthe capitol of Washington, D.C.
thereby securing the government of the United StatBringing calm to that Border State
was seen as a success and helped to end thedhsegession surrounding the nation’s
capitol. Furthermore, Lincoln’s desire to presedivwe Union and protect the ideas of the
founding was seen in his actions in Maryland. lariiand, suspension bibeas corpus
was the constitutional solution that allowed fag fireservation of the Union and it best
tenets, including liberty. In Missouri, Lincolnilsattention allowed Generals to implement
policies which imposed harsh penalties on innocesiifans. While strategic and legal
justification can be found for suspendingbeas corpusvhen the capitol is in danger,
making 20,000 citizen refugees for the sake of@tapguerrilla warfare was not justifiable.

Missouri is a sad comment on Lincoln’s record efldiberties during the Civil War.

As the citizens of Missouri and Maryland had thevil liberties infringed upon the
entire nation entered into a conversation aboubtbaning of these actions. Lincoln
justified his policies, but the perception of a#tis in the South, Border States and the North
varied based on their relationship to the Union iedPresident. The suspensiomabeas
corpusand arrest of civilians caused citizens to questie role of government, the nature of
executive power and the loyalty of citizens dunwvartime. Additionally, citizens reacted to

Lincoln’s application of his constitutional philggoy. Lincoln’s belief in broad powers
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would be viewed by some as despotism, but by odetgeroic. Lincoln’s confidence that
the Constitution could solve the problems the Urfamed was greeted with skepticism by
critics or denied by those who felt he acted egtnastitutionally. Finally Lincoln’s appeal to
the ideals of the founding underscored many ohtoses, but detractors accused him of
destroying the very Union he preserved. This cosaten between critics and supporters
took place in Civil War newspapers, letters andiesaand revealed how citizens viewed

their civil liberties and their Constitution.
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Chapter 3- “The Despot’'s Heel is On Thy ShoreSouthern Reaction to Civil

Liberties Violations in the Border States

Lincoln’s policies in Maryland and Missouri proed a platform for Southern
citizens to express their own constitutional plolgsy. Confederates’ carefully articulated
Constitutional philosophy centered on the protectbslaveholder rights. Once the War
began, the Confederacy expanded their conversatioghts in order to contrast their newly
formed government with the Union government. Tloed®r States were critical
strategically to both sides during the War. Coefatks viewed Maryland, Missouri and
other Border States as potential members of thdederacy and used rights violations there
to tempt the Border States to join the Confedesayto convince themselves that secession
had been the appropriate solution to their problermsthis setting, Southern state residents
attacked Lincoln’s violations of the Constituti@xpressed the rightness of their cause, and
argued about the role of government. Confedethtesavoided a continued argument over
the polarizing issue of slavery while it simultansly prolonged a discussion about rights
and freedom. As a way to further their discussinrihe nature of the Constitution,
Confederate citizens reacted to civil libertiedations in the Border States of Maryland and

Missouri.

Southern citizens created a coherent Constitutitresry leading up to the Civil
War. John C. Calhoun put forth the guiding Consitthal philosophy of many white

Southerners in hiSouth Carolina Expositiowritten in 1828. Calhoun argued that “the

This chapter title is a phrase taken from the stategy of Maryland entitleMaryland, my Maryland.This song
was written as a protest song against the actibtieedJnion in Maryland.
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actual sovereign power, resides in the severaStavho created it, in their separate and
distinct political character’® Calhoun stated that the federal government andtttes were
equally sovereign. Many Southern leaders andetiszZmbraced Calhoun’s ideology and
believed that their civil liberties were violatedyatime the government attempted to limit
slavery. Furthermore, secessionists expandeglhizssophy during the secession crisis to
mean that because the states were sovereign th&l/leave the Union freely, just as they
had freely joined it, if the federal governmentlaied their rights. In her bookhe
Counterrevolution of Slaverjylanisha Sinha argues that Calhoun greatly expasides
rights theory: “states’ right was replaced by apresedented conception of state power that
implied virtual independence® Secessionists discarded the concept of the flesiesm,
which they replaced with equal sovereignty foresadnd the federal government. If states
held as much power as the federal governmenttea ctald dictate rights, particularly and
most importantly to Southern planters and politedaks, the right to slavery. Any federal
infringement upon slavery was a violation of theeseignty of that state. The right to own
slaves and to uphold the slavery system, evengarexkit into the territories dominated the
Southern discussion on civil liberties prior to Qieil War. With the election of Abraham
Lincoln, many in the South believed that slaverygwaeatened and Lincoln would act to
deny them their “rights.” Despite Lincoln’s proressto keep slavery intact, 11 states

seceded from the Union and continued to view Lin@id the Union government as a
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government that abandoned its promises and viotatgdrights, primarily their rights as
slave owners. The civil liberties conflicts in MEmnd and Missouri fit neatly into the
discussion of Lincoln and the Union as deniersiwaf kberties. Following Lincoln’s
election the language of rights and civil libertiEame a catch all phrase. Southerners
painted Lincoln as a rights violator- even thougitially they referred to slavery, once
Lincoln acted on other civil liberties Southernazns could evoke sympathy from non-
slaveholders by focusing broadly on other rightg trad been abused. This was the tactic
employed in their reaction to the civil libertie®hations in the Border States. Not only
were the Border States viewed as potential mendfale Confederacy, but the violations of
civil liberties with the suspension bbeas corpuand the military arrest of civilians
reinforced Southern philosophy that the Union haahaloned its Constitutional principles

and focused on denying citizens their rights.

In disparaging Lincoln’s civil liberties policieSouthern citizens rejected Lincoln’s
constitutional philosophy. As stated earlier, lalcbelieved in a broad interpretation of his
powers. The Confederate writers promoted limitedegnment power. According to the
Confederate view, Lincoln stretched the Constindigpowers of the President beyond its
limits. This again established the Confederacgugerior to the Union, as the Confederacy
was better able to maintain an appropriate conistital system. The Confederate
Constitution was almost an identical copy to th8.WConstitution. The powers and
privileges of the Confederate President in the Edefate Constitution were stronger than

those in the original U.S. Constitution. The difflece was found in the execution of the
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expressed powers. Confederate citizens were antfttiat their system limited the
President and that Lincoln, as President of theklnivent far beyond the power granted to
him by the U.S. Constitution. Confederate writitwesrefore labeled Lincoln a tyrant or a

despot, because he believed in a broad interpyatafipowers in the U.S. Constitution.

Confederate citizens rejected Lincoln’s linkagehef ideals of the founding with the
Union. Lincoln called frequently on liberty, eqifaland Union to justify his actions and
encourage those in the North. Confederate citidesmissed Lincoln’s reading of the
founding. George Fitzhugh, a Southern nationahst expositor of states’ rights theory,
stated after the war that the “Southern Revolutibh861” was “a solemn protest against the
doctrines of natural liberty, human equality ane slocial contracts taught by Locke and the
American sages of 1778¥Lincoln believed the Union should be preserved thadlits
preservation meant the continuation of freedomléosiity. Confederate commentators
thought he was wrong. In his “Cornerstone Speéd¢beXander Stephens, the Vice-President
of the Confederacy remarked on the many flawsenuts. Constitution. One problem
Stephens noted was that the U.S. Constitutiondesté'the assumption of the equality of
the races® Southerners dismissed Lincoln’s vision of the presd Union, providing

freedom and equality to all.

Confederate authors invoked the founding to empbkabiat Lincoln failed the

founder’s vision. In addition to comparing LincdtmNapoleon, the article the “Tyranny of
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Lincoln,” from The Charleston Mercurypn 1863 also insinuated that if the founding fashe
had known someone would “suspend this writ and filaytyrant by seizing innocent citizens
in loyal States, they would never have formed théb.”°° Confederate writers often
referred to the founding of the United States weoito justify their cause. Typically the
founding provided evidence that the States comttiaihe nature of federalism and that the
Confederacy could break away from the Union andbimg so restore the Union to its
original principles. They argued that Lincoln diged from the themes associated with the
founding fathers: He completely ruined the govezntrio an extent that the founding fathers
would reject the creation of the United Statetéiyt knew the future abuse some of the

citizens would endure.

Once the Southern States seceded from the Uniarfe@erates looked for ways to
strengthen their position and justify their caufehe Border States joined the Confederacy
it would provide the South with additional soldiersd resources to fight the War. Members
of the Confederacy attempted to convince citizdérth@Border States to unite with them.
Historian Charles B. Dew notes in his wakgostles of Disunion: Southern Secession
Commissioners and the Causes of the Civil Wat Confederate commissioners worked to
convince the legislatures of the Border Statesttige states should also sec¥deThe

commissioners emphasized that the rights of thehSand the supremacy of the white race
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were at stake in a decision for or against the WiffbConfederate citizens focused on the
commonality of slavery that bound the Border Statgdents with the Confederacy. For
example, the Border States were depicted as biadke pillars that uphold the new
Southern Republic in a banner that hung at thelSGatolina secession convention,
emphasizing slavery as the tie that bound thesesstagethet®® Confederate citizens used
newspapers and letters to express their concethddBorder State residents and to share
their desire that these wayward brothers would floém in fighting the Union. Lincoln’s

civil liberties policies provided the South witway to raise doubt about the Union
government and to express how Lincoln violatedGbastitution he claimed to uphold. The
Border States proved fertile ground for discussind debate regarding the righteousness of

the Confederacy and the evils of the Union.

Southerners failed to realize that the Border Sthssl more in common
economically with the North than they had with 8@uth!®* Furthermore, the institution of
slavery did not dominate Maryland and Missouri.tHa years leading up the Civil War,
slave populations decreased in both states arfiethdlack population increas€d. With
the institution of slavery in decline in these Bar&tates, the “Slave Power” of the Deep
South states had a diminished effect. Confede@tédence in the sympathies of Maryland

and Missouri was misplaced. In his woflheSouth vs. The South: How Anti-Confederate
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Southerners Shaped the Course of the Civil \Natorian William W. Freehling reveals that
the number of loyal Unionists in the Border Stdieke this belief of Confederates.
Freehling comments that Maryland’s economic linkwmthe North strongly connected this
Border State with the Union and Maryland’s laclcohtinued upheaval beyond April
1861prove its loyalty®® Missouri also demonstrated loyalty because thelfiion forces
voted to keep it in the Union. Freehling beliettds is partly an economic decision.
Freehling argues, “Missouri, with under 10 peraarnts population enslaved . . . decided for
the Union as quickly as Delawar€* The Border States of Maryland and Missouri had a
small population of slaveholders and consequengisewmot as heavily invested in the
continuance of slavery as the Confederate Statisgreater numbers of slaves. Tihe

South vs. The SouBreehling argues that Missouri’s pro-slavery foraese a vocal

minority, not the majority®® Additional proof of the loyalty Border Statesthe Union is
found in the failure of Lee’s invasion into Marythto whip up support for the Confederacy.
There is no indication that a large number of eitiz aided Lee or viewed him as finally
freeing them from the oppressive Union when hevadi In Missouri the presence of
constant guerilla warfare was the result of an wiggd minority who opposed the outcome
of the vote against secession, not the attemphudijarity to thwart the Union. While the
citizens at the time of the Civil War truly feltahthe Border States ought to be part of the
Confederacy and would have been if Lincoln hadappressed them, the historical record

proves this assertion to be simply wishful thinking
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The Confederacy recognized the importance of thel@dStates and used the issue
of civil liberties to justify their causeThe Richmond Enquirean April 11, 1861, in its
article “Lincoln Policy Defined” mentioned the “Tamny at Washington” and ended with
this pronouncement: “We say, that the war declasethe Lincoln administration against the
Southern Confederacy necessitates the withdrawthledborder slave States from the
abolitionized Union.**® Here, even before the firing on Fort Sumter, @defates argued
that Lincoln’s policies meant that the Border Stagbould leave the Union. It is important to
note that Lincoln had not made any major movesragaivil liberties and the Emancipation
Proclamation was years away, so the Confederaegupred that the election of Lincoln
would bring forth policies that would cause the @arStates to join the Confederacy. On
August 28, 1861The Charleston Mercurgave a detailed report about the trouble in
Maryland. This article, entitled “Our Richmond @spondence,” mentioned the people of
Maryland left their homes as “unhappy fugitiveg:he article further charged that “the
accounts they give of the espionage, terrorismvasidnce reigning in the lower counties of
Maryland are fearful**® The article concluded that “the people of Marddiming in the
border counties along the Potomac appear to beiedigeselected as the victims of Yankee
vindictiveness.**! The article implied that the “Yankees” jeopardizbe rights of citizens
of Maryland by spying on them and committing adtsiolence against them. The author

foreshadowed that this is only the beginning oftitons on rights. The opinion dhe

199« incoln Policy Defined,”"Richmond EnquirerApril 11, 1861, The Civil War Collection, Accebki
Archives, http://www.accessible.corfaccessed November 17, 2008).

H10«Qur Richmond Correspondencd;he Charleston MercuryAugust 28, 1861, The Civil War Collection,
Accessible Archiveshttp://www.accessible.corfaccessed November 17, 2008).

H11«Qur Richmond Correspondencd;he Charleston MercuryAugust 28, 1861, The Civil War Collection,
Accessible Archiveshttp://www.accessible.corfaccessed November 17, 2008).

55



Charleston Mercuryvas that these rights violations proved their pthat the Union
government endangered the rights of Border Staiesrts and that the Confederacy was

superior.

Even after the Border States chose not to secédens of the Confederacy
maintained that the states were being forced t@iem the Union. In her diary in 1863,
Confederate woman Judith White Brockenbrough Mc&siated “Maryland was at the
threshold [of secession], but held back by a stiwamd.**? McGuire indicated that
Maryland’s leadership decided to stay in the Uragainst the wishes of the citizenry. Julia
Waitz, a resident of Maryland who spent most ofitlae in New Orleans, commented in
1863 “Maryland, after the seizure and imprisonndriter Legislatureywhich would have
carried the State out of the Uniasent other members to the Federal CongredsWaitz
also concluded that popular opinion favored seoass$iut that the government of the state
thwarted the will of the people. Furthermore, thisrist argued that only the inappropriate
imprisonment of pro-secession officials enabled Wéard to stay in the Union. The citizens
of the Confederacy consistently emphasized thetlf@ttthe Border States truly sided with
them but outside forces (like the Lincoln admiratittn or pro-Union state Governments)
were the enemies. The actions of the Lincoln atstration in the arena of civil liberties

played directly into this argument. As indicatgddme diary above, the Confederate citizens

112 McGuire, Judith White BrockenbrougBiary of a Southern Refugee During the War, 3d éuNorth
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deemed the arrest of civilians and others as theveay the Border States remained “loyal”
to the Union. If citizens in states like Marylaadd Missouri believed the Southern cause
legitimate then Lincoln’s suspensiontabeas corpuand other civil liberties violations
were particularly nefarious, as they prevented nhetp from coming to the Confederate

side.

Confederate writers also contended that BordeeSttizens were truly loyal to the
Union and this latent loyalty deserved Confedesgtapathy. A North Carolinian
Confederate soldier reinforced this notion in gelehome from Maryland in 1862: “The
Citizens heare are fighting among themselves. Mb@¥landors came to our flag since we
came to this Place. This is a Delightful countwe find many Friends hear&* This
soldier noted the absence of hostility he felt iarfand. The divisions between Union
loyalists and Confederate sympathizers in the Bdgdigte were on display, but the friends
and help he received convinced this soldier thatyMad’s people were not the enemy. The
belief that the Border State citizens were trulytlom side of the Confederacy also led to
continued sympathy with the trials of the citizém&laryland and Missouri. Julia Waitz
commented frequently about “Poor old Marylatdivhile Judith McGuire wrote “| feel so
much for theSouthernersf Maryland; | am afraid they are doomed to pentiea.™*° She

stressed that there were true Southerners in Matyho needed sympathy. Waitz further

14 Christopher M. Watford, edThe Civil War in North Carolina: Soldiers’ and Ciigins’ Letters and Diaries
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noted that “the people of Maryland have been trkaté¢he most tyrannical mannét* and
Catherine Edmondson in her diary stated “No news fMaryland, she being so crushed by
the ‘despot’s heel’ that she exhibits no feelingatever.**® These writers attributed action
and willful choice only to the Union governmenh dontrast, the Border State residents had
no real choice in their actions and their trueifegd were with the South and loyalty was
thrust upon them. Additionally, these accountsidbhave the harsh tone toward the Border
States that was generally used when disparagingK&&s” or Lincoln. Many in the South
believed the citizens in places like Maryland anddduri deserved sympathy; they were
being persecuted and oppressed much like theritiaethe Confederacy. As such Southern
writers classified the Border States citizens aslddve members of the Confederacy and not
as enemies. The Southerners viewed Border Stsittergs as fellow-slave holders who
were forced into maintaining their ties to Uniordarot as part of the government that was
waging war on the South. Many writers also maigdithat the oppressive policies of
Lincoln took the “fight” out of the Border Statesidents and they could not join in to help

the South or even themselves.

The trouble in the Border States provided anothgtification for the Confederacy
because Southern writers believed they had edtaklia superior government that

maintained liberty. Lincoln destroyed the persditarties of the citizens of these
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slaveholders and the Confederacy would never dio aabing. On June 5, 1861, an article
entitled “The Constitution of the United Statesbapred inThe Charleston Mercurgnd
proclaimed that the South was right to secede Isecaiithe policies of Lincoln. “The people
of the Confederate States, threw off the Governroétite United States, upon the election
of Mr. Lincoln, because they thought it establisbedr them a sectional despotism. . . Time
has proved the truth, and more than the truthisfassertion**° This article described how
Lincoln blockaded ports, enforced martial law andpendedhabeas corpus The perceived
abuse of civil liberties by the President was segjustification for secession from the
Union. None of the abuses of civil liberties ocedruntil all of the Southern states seceded
from the Union, but this line of reasoning wasdl sisled to glorify the Confederacy. While
the abuse of civil liberties was neither the ondy the most important reason the South
seceded, Confederate writers employed it to redeftine notion that Lincoln was bent on
destroying liberty. The issue of civil libertieagvused to convince Confederates that they

had been right to secede and to maintain sympathiyné& Border States.

Confederate citizens condemned Lincoln’s civil tiiEs violations as a violation of
proper government. In the creation of the Confadgrwhite southerners attempted to
clarify the problems they had with the nature & tnion government. The Confederacy
argued that the States should have more rightsttieaRederal government and that
sovereignty should belong to the States. The Uo@mmended that the Federal government

was sovereign over the States and the Federal goest could exercise great power. Civil

H194The Constitution of the United State§he Charleston Mercurylune 5, 1861, The Civil War Collection,
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liberties played into this argument. The Confetkevaiters described how Lincoln reshaped
the nature of government in three main ways: theglared Lincoln to be a tyrant, compared
his government to that of various dictators and leeszed that as President he violated the

principles of free government.

Many wrote that Lincoln’s policies on civil libeets proved that he destroyed free
government and he became a “tyrant” or a “despo’terms frequently linked with his
name. In his diary, John Samuel Apperson, a halsgtgward in Stonewall Jackson’s
brigade, called Lincoln a “despot” and in contiasieled Confederate President Jefferson
Davis “Old Jeff” indicating that he had a familand agreeable view of Davi€’ On April 7,
1863,The Charleston Mercurin the article “Suspension of Habeas Corpus,”aled that
Lincoln was a despdt! Julia Waitz wrote in 1863 that “Lincoln was endmiwvith every
power of dictator” in connection with a discussimfrhabeas corpu$?’> By labeling Lincoln
a despot, these writers revealed their belieflieatbused power and thwarted the true nature

of a republic.

Many Southern writers also compared the Lincolniatstration’s actions to that of
various historical tyrants. John Apperson wrotisdiary about the nature of the

Constitution and then later warned that Lincolmauguration will be akin to the “Ides of
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March” for Julius Caesdf? Even before Lincoln was President, Apperson beliehincoln
was a Caesar and ought to be assassinated. tticd@ entitled “The Tyranny of Lincoln”
dated January 17, 186Bhe Charleston Mercura newspaper from South Carolina,
suggested that Lincoln’s policies were worse tlisé of Napoleon’s and specifically
mentioned the suspensionhabeas corpusThe President never had the right to suspend

8124 Confederate diarist Catherine Edmondston declidad

the writ ofhabeas corpu
Lincoln’s administration was equivalent to czaRstssia and believed Lincoln should be
called “Czar Lincoln.*?® By making historical comparisons to tyrants, Colefate citizens
demonstrated the gravity of the crisis. Lincolmildonot be viewed as a Republican who
exemplified a change in politics and policies, imstead to many Southern citizens he was

the equal to any number of abhorrent dictatorsicalin could not possibly stand for liberty

and freedom when he so obviously took his cues knawn despots who hated freedom.

Many declared that Lincoln’s actions violated tmimgiples of free government.
Catherine Edmondston wrote of a friend who repoféechost terrible picture of the
oppression & tyranny exercised by the Northern guyespies everywhere, arrests, searching
for clothing & supplies for the Confederate armmsults to women, imprisonment without
charges & the writ oHabeas Corpususpended- seizure of private papers & all the

machinery of a despotic government suddenly deeeldpll grown & in its most odious
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form.”*?® Lincoln’s broad interpretation of powers resulie@bsolute tyranny in
Edmondston’s view. There could be no freedoméountry if people were arrested,

searched and in general lived without an assurahtteeir rights.

Southern writers asserted that the Union deniexdtifand in doing so destroyed
democracy.The Charleston Mercumyn January 1863 printed an article that quoted a
northern Congressman’s comments about civil liberéind at the end of the article pushed
for armistice to be called?’ The contention was that the suspensiomatieas corpus
destroyed the very fabric of democracy and Lingahhimself up as the enemy of liberty.
The newspaper from the South argued that the fedevarnment under Lincoln was
destroyed and the Confederacy was a legitimatenalige to protect civil liberties. In
another article fronThe Charleston MercuryThe Difficulty of Maintaining Free
Governments,” from August 23, 1862, the link betwewil liberties and the nature of
government was even more pronounced. The arsslerted: “A practical despotism has
thus been established on the other side of thenfamtd'?® It also stated this despotism
existed because Lincoln put citizens into prisod ‘@he writ of Habeas Corpus and trial by

jury are gone*® Furthermore the “whole fabric of free governmeegred by the
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Constitution of the United States, has tumbled intns.™° This Confederate newspaper
tied Lincoln’s policies on civil liberties to theature of government. The article stated that
Lincoln did not uphold civil liberties and thereéodid not truly maintain a free government.
The writer clearly stated that eliminating civibdirties weakened the Constitution. This is an
ironic argument coming from a Confederate newspdné#trit was used to establish the
rightness of the Confederate cause. The argurhantite abuse of civil liberties destroyed
the nature of free government was again raisetihieyCharleston Mercurgn April 7, 1863

in the article “Suspension of Habeas Corpus.” paéger commended another Confederate
newspaperThe Richmond Enquirgfor proclaiming the Union government a “despotism
The article then asked what makes the governmdaspotism: “One thing, and one thing
alone- the suspension of this writ Habeas Corfysthe suspension of this writ, President
Lincoln can arrest and cast into prison any citizerpleases, and there is no power by which
the citizen can be released, but his arbitrary. Whiis power makes President Lincoln a
Despot, and his Government a DespotisthAgain the abuse of civil liberties was linked
with the type of government that the Union operat&be perception of the South, as seen
through these newspaper articles, was that theeadfusvil liberties weakened the
Constitution, established the President as a tywadtdestroyed a free governmefhe
Charleston Mercurynade pains to establish the Confederacy as a mgoeett that protected
the rights of its citizens, although it did not ek the issue of slavery and rights. From the

perspective of the South, the nature of governraedtcivil liberties was very closely linked.
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The Confederacy used the discussion of civil liesrin the Border States to
highlight the righteousness of their own causeceS&on was justified in part because of
Lincoln’s policies on civil liberties. Additionallthe citizens of the Border States wished to
be part of the Confederacy and because of thisdbsgrved the sympathy of the South.
The true enemies of the South were Lincoln andelhi&s him, not fellow slave holders
forced into the Union. Confederates also argueditthe nature of government and the
important role of the Border States. This convérsaevealed the constitutionalism of
citizens in the South. These writers desire atéichgovernment. Lincoln’s broad
interpretation of powers and his actions underelsygeeping powers garner sharp criticism
from Confederate citizens. To them, a presiderd lmadly destroys rights for certain
individuals could not be trusted to uphold any tsglor any one. Before the war, Southern
slaveholders were chiefly concerned with maintagrhreir rights as slave-owners. After the
war began, these same individuals denounced Lirfooldestroying the civil liberties, and
“rights,” of Border State residents. As slavehosd¢heir rights were jeopardized by Lincoln

and they painted Lincoln as a tyrant who destrajefiteedoms and could not be trusted.
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Chapter 4- “The Union Forever, Hurrah, Boys Hurrah”Northern Reaction to the

Question of Civil Liberties

Lincoln’s actions on civil liberties caused a debat the North. Citizens in letters
and diaries expressed their views about the ewenl® Border States. Also newspapers,
both for and against Lincoln, criticized or justdi Lincoln’s policies. The debate in the
North centered around the ability of Lincoln tog#eve the Union and how actions against
civil liberties helped or hurt that main goal. Bean the North who agreed with Lincoln
additionally reveal their acceptance not only &f policies, but also of his constitutional
philosophy. While many in the North supported laim; others stood in opposition to the
President. The Democratic Party provided Lincoman source of opposition in the arena
of civil liberties. The “Peace” Democrats or thepperheads routinely criticized the Lincoln
administration about the abuses they perceivedhhatflicted on the Constitution. The
Peace Democrats demonstrate their own strain o$t@otional thought in their
disagreement with Lincoln. The Northern debateigit liberties covered such topics as the
nature of government, the war powers of the Presialed the overall use of the Constitution

in governing.

To citizens of the North, the Border States waedmattention because these states

were important to the war effort. First, Marylazd Missouri were strategically important.

The title of this chapter is taken from the pop@aril War SongBattle Cry of FreedomMany in the
North emphasized the importance of the Union aridmtied Lincoln because he worked to preserve therln
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The geography of these states and the locationliddry and politically significant cities

and waterways focused Northern attention on th8etond, these States were ideologically
important. Just as the South used the BordersStataunch a discussion on their own views
of federalism and the Constitution, so too didteeth. The Border States become proof of
Lincoln’s success in governing and his ability tdchthe Union together. Also by
commenting on events in Maryland and Missouri, Nem proponents of Lincoln signaled

their endorsement of his constitutionalism whiladaln’s opponents challenged it.

The events in the Border States compelled citizetise North to respond because
these states were critical to the Union’s war sggt Citizens in the North expressed an
understanding of the critical role the Border Stateght play in the conflict and exhibited a
desire to see these states remain in the Unioa. ldtter in 1861, Sarah Roberts, a Welsh
immigrant who was pro-Union wrote about the nuntfestates that seceded and expressed
concern that “Missouri, Kentucky and Maryland ao¢ much better® Elizabeth Lee, a
Union wife whose husband served in the Navy, wwath apprehension that “Secessionists
are making a great rush at Missouri” and “if Missaotes down Secessi@il of our family
concernsare out of the ditch of disunion & confines thatatise to the yellow fever regioh.”
Lee also wrote about the hope she had that theuédvbe peace in the Border States. These
excerpts display a Northern concern that the Bosdates would remain in the Union and

fear if they would join the Confederacy. An amich theNew York Heraldn April 1861
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expressed frustration that the Lincoln administrativas not doing enough to keep the
Border States in the Union and argued that: “Vigwill secede and she will bring the

other border States close behind her, includingyMad; and what then? Why, then the
issue will, perhaps be one of war, to wit- whettier Confederate States or the United States
shall occupy the Capitol at WashingtoR.The fact that the Capitol of the Union could fall
into enemy territory was of grave concern to thithar. If Washington D.C. became
surrounded by Confederate territory it would hagerba logistical nightmare and a blow to
Northern morale. In another article in Januaryll86eNew York Heralgroclaimed that

the preparations for war were propelling the BoiSites out of the Unich.As theNew

York Heraldreported one concern of Border State secessiothaaghe capitol would be in

enemy territory.

Northern writers also raised ideological objeatido secession. Lee wrote in her
letter that secession was a “disease,” indicating\eerall disagreement with the Southern
philosophy of secession. This demonstrates tleaBtrder States and their standing in the
Union was not simply a Southern concern. The Nonttherstood the importance of these
states from a strategic standpoint and wishedn®Border States to remain in the Union.
Furthermore, when these states demonstrated dyaiity to the Union this caused Union
citizens to rejoice. After the Battle of Antietanna Ferris, a woman from Delaware,

wrote: “the best part of our success is, that tlyalty of Maryland is proved by the ‘Rebel
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Raid.” Ferris went on to comment that the South willerger describe Maryland as their
own and pity the state.Anna Ferris delighted in the fact that Marylamdyed itself as a

loyal member of the Union. This also speaks toathgoing hope of the Confederacy that the
Border States would side with them. Northerneesskithat Confederates wished for the
Border States to join them and believed that alIMayland dealt a blow to the

Confederacy.

The discussion on civil liberties in the Bordert8tareveals the ideological
differences between the North and the South. BwlUnion North and Confederate South
argued on ideological grounds throughout the waher bookWhat this Cruel War Was
Over: Soldiers, Slavery and the Civil W&handra Manning evaluates why soldiers fought
in the War. Manning argues that “the Civil War wething less than a clash between
competing ideas about how Americans should intéamd enact their founding idealS.”
Although Manning focuses her work on how slaverg wee root of the discussion, the
difference over ideology manifested itself in tloaftict over civil liberties. Manning
argues that Southern and Northern conception$eftii form the basis of this clash. While
in the South liberty was narrowly defined in terafigpersonal rights of white men, in the
North many believed liberty to be univer&aFurthermore, to citizens in the North the only

way to perpetuate liberty was through the Unioher€fore Lincoln acted bravely to
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preserve the Union and to ensure the continuanedaf was believed to be the ultimate
experiment in self-government. Northern natiomallinged upon the preservation of the
Union and so if Lincoln acted to stop secessionsamlire states in the Union he was
justified. Although to those in the South, suspegthabeas corpuand arresting civilians
proved that Lincoln was the ultimate tyrant, in Marth it meant he used his appropriate

power to preserve America and its best and founidiegls.

Northerners also believed that civil liberties @dya key role in the nature of the
government; however Northern newspapers arguedhiadtincoln administration’s policies
protected the Union. In these expressions, thd prooln papers embraced Lincoln’s broad
interpretation of powers in the Constitution. Esame Democratic papers wrote articles
that validated Lincoln’s policies. For exampldéie New York Heralch newspaper that was
typically a voice for the Democratic Party in therbh, put out several articles discussing
Lincoln’s policies on civil liberties. In an artecpublished in théleraldon June 9, 1861
entitled “The Alleged Unconstitutional Acts of Pigent Lincoln,” the status of civil liberties
in the Border States are specifically mentionedexalised as necessary. This article
denounced Chief Justice Taney'’s decision inMleerymancase because he failed to
acknowledge the state of emergency in the countfijhe article posited that had President
Lincoln waited for Congressional approval of hisragrdinary uses of power “we should be,
now, without any legitimate government, - very @bly, in a state of anarchy, or under the
rule of a military despotism. Secessionist invadeould have swept over the District of

Columbia and Maryland, with the suddenness of gi¢ed hurricane, and the mischief to the
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country would have been irremediabl."The phrase despotism again appears, but thés tim
the newspaper stated that had Lincoln not actettiien would have devolved into a
despotism. The sentiment in the North was thatdlimis use of power preserved the very
nature of the government. This article praisatthin’s actions to maintain the American
Republic. Furthermore, this writer also asserted Lincoln acted within his constitutional
powers, hence the titlerheAllegedUnconstitutional Acts . . .” (emphasis mine); thether
framed his entire argument in the title and stétedl Lincoln acted in concert with the
Constitution. Unlike the newspapers in the Sotitese Northern papers did not believe
Lincoln acted unconstitutionally; this is a keyfdience in the interpretation of the
President’s actions between the North and the Sdbtluthern authors wrote that Lincoln
acted as a dictator and violated the Constituthmmyever Northern writers contended that
Lincoln acted within the powers granted to him essklent to respond to a national

emergency.

Many Union writers expressed the idea that Linabthuse extraordinary power, but
this was an appropriate response to the extraandetellenge that the country faced. These
writers focused on the necessity of Lincoln’s awsi@and thereby found the actions
constitutional. This indicated that these citizendorsed Lincoln’s practical application of
the Constitution to solve political problems. Gneh example frorthe New York Herald
that expressed this view on Lincoln’s policies wablished on March 6, 1863. In this

article, “The Duty of the President and the Pedples author stated that the incredible
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powers given to the President were necessary éoptbservation of the Union. The author
described the powers given to the President, imetuthe power to suspefidbeas corpus
and the power to control the liberties of the peapid then the article asserted that
“President Lincoln is now in effect a temporarytdtor,” but “is not the Union worth the
price of a temporary dictatorshig?” The writer deliberated further that the dutyu t

people and true patriots would be to support tlesiBent in order to preserve the Union.
The policy pursued by Lincoln regarding civil lities was viewed as necessary by the
author of this article. As opposed to the afonetiemedHerald article in which a despotism
is denied, this article states a temporary dictdiprwas the price of freedom. Both
Northern newspapers approved of Lincoln, but tdgty different views on his use of
power. On June 5, 186Ihe New York Heralgublished an article with a similar thesis
entitled “Our Southern Insurrection- The Constaatand the Exigencies.” In this article the
author listed the extraordinary powers that Linadhimed to prosecute the war: raising
armies, blocking ports, and suspendadpeas corpusThe author acknowledged that
typically these powers belonged to Congress, lng Rresident, in assuming the
responsibilities of this crisis, to the extent ofiaipating the action of Congress, has pursued
the only policy under which his administration, trenstitution and the country could have
been saved from absolute destructidfit’is clear from this article that the nature of
government and the role of civil liberties werewgal differently in the North as opposed to

the South. In the South the policies of Lincolrreveeen as tearing down the Constitution

19“The Duty of the President and the Peoplehye New York HeraldMarch 6, 1863, The Civil War Collection,
Accessible Archivedyttp://www.accessible.corfaccessed November 17, 2008).

1 «Our Southern Insurrection- The Constitution anel Exigencies, The New York Heraldlune 5, 1861, The
Civil War Collection, Accessible Archivebttp://www.accessible.corfaccessed November 17, 2008).
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and destroying free government; whereas, in theiNbappears that these policies were
viewed as necessary to preserve the Union. Gbdélties were an issue during the Civil War
because they spoke to the nature of governmens tiiéafederal government going to exert
ultimate sovereignty or were the states to havatéstrights™? This was a question that the
War itself would decide in favor of the Union; howee as the War was raging civil liberties
were used on both sides to assert that their sidehe correct form of government. The
Confederates particularly asserted that Lincoln destroying free government and the

Unionists maintained this extraordinary use of pweas necessary to preserve the Union.

Northern states went further in their analysis imicbln and stated their belief that the
crisis of the War justified the administration’slipees on civil liberties. In 1864arper’s
Weeklypublished an article entitled “The Value of Chaeatwhich dismissed the criticism
against Lincoln. “The chief charge against themistration, thundered in every key, is its
despotism.*? The article chastised famous anti-war activisishsas Charles Vallandigham
and then proclaimed Lincoln’s love for the UnidiThe conservative power and influence of
pure and lofty personal character, in a time o&grational peril, was never more signally
illustrated than in the official career of Abrah&incoln.”*® The perspective from this pro-
Lincoln paper was that Lincoln’s great love of theion and his personal character helped to
save the country. These two qualities overshad@mgdextraordinary use of power by
Lincoln. These same sentiments are revealed iarticdes inThe New York Heralduoted

earlier. The extreme circumstances of the War wigneed as legitimate reasons for the

12«The Value of CharacterMarper's Weeklyi864http://www.harpweek.contaccessed November 17, 2008).
13“The Value of Character MHarper’'s Weekly1864http://www.harpweek.contaccessed November 17, 2008).
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President to use his power to suspend civil liesrtiAccording to these papers, the end
justified the meansThe New York Timesewed the suspension of civil liberties as
necessary for prosecuting the war. In the artftlepeas Corpus-The President and the
Judges,” published on November 3, 1861Thmesaccused judges of helping the cause of
the Confederacy. The article then delivered its qustification as to why President Lincoln
could suspentiabeas corpusFinally theTimesarticle concluded: “We have given much
study and reflection to the constitutional and taily power of the President, and we affirm,
... that the President, in arresting tebeas corpusr martial cases, has acted patriotically
within the powers conferred on him as President@mehmander-in-Chief** This article
cited not only the exigency of War as reason tpsndhabeas corpysut detailed the

belief that the judges, particularly Chief Justfi@ney interfered with the Union cause and so
the President did what was necessary for the cpuhincoln was deemed a patriot and not
a despot in the opinion of these Northern writeééeme in the North believed that all of the
steps he took: suspendihgbeas corpusarresting civilians and trying them in military
court, were not the actions of a tyrant, but wheegolicies of a patriot who did all he could
to save the country. These reactions displayeshdnrsement of Lincoln’s reading of the
Constitution. The Northern papers that defendeddln’s policies acknowledge that the

Executive branch was allowed broad powers undeCtrestitution.

This is not to say that in the North President binovas without criticism. An

article appeared iHarper’'s Weeklyon December 6, 1862, and detailed the problents wit

14 «“Habeas Corpus-The President and the Judges, " uasi®listorical Newspapers The New York Times,
November 3, 186ttp://proguest.umi.com.www.lib.ncsu.etaccessed November 17, 2008) .
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civilian arrests. The article “The Arbitrary ArtdBusiness,” maintained that the arrest of
civilians hurt the war effort in the North. Theiele argued that “great bulk [of arrests] were
foolish and injurious” and “many were unjustifiapénd very few of them really did good to
the cause which they were intended to sefveThe article did not lament that the arrests
trampled on the liberties of individuals as muchtesarrests did not serve any practical
purpose. The recurring theme in the Republicarrsawas that if the actions could be
justified because they helped preserve the unien the actions were approved. The
concept of Lincoln as a practical politician is matew invention but can be found in
Northern newspaper articles displaying a pragnadjmroach to the Lincoln administration’s
policies on civil liberties. If the Southern rafran civil liberties was that Lincoln was a
despot, than the Northern refrain was that Linceds justified because he preserved the

Union.

The sharpest criticism of Lincoln in the North caneethe Copperhead, or Peace
Democrat, movement. This group protested the Wdded Lincoln to state in 1863 that the
greatest threat to the Union was not the Confegetad rather the “fire in the rear,” or the
movement known as the Copperhe#d¥he Copperheads’ main objection to the War rested
on Constitutional grounds: they believed the Citutgdn to be a limited document and
expanding federal power to fight the war violated €onstitutiort! The Peace Democrat's

motto “the Constitution as it is, the Union as &si summarized the goals of the group.

>The Arbitrary Arrest Businessarper’'s WeeklyDecember 6, 186Attp://www.harpweek.cortaccessed
November 17, 2008).

15 Weber,Copperheadsix.

" WeberCopperheadsl 4.
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These anti-war Democrats desired a strict constmist interpretation of the Constitution,
beyond that the Civil War should be solved via ageeagreement that returned the Union to
its antebellum days. The Copperheads looked t€thtenden Plan, proposed by Senator
John J. Crittenden of Kentucky in 1860, as the bekition to the Civil War. Crittenden
proposed a Constitutional Amendment to protecteslaand to restore the old Missouri
Compromise line in order to divide slave and freitory in the country® Due to their

belief in a strict interpretation of the Constitutj the Peace Democrats also expressed
concern over civil liberties violations during tiéar. The Copperheads viewed civil
liberties violations in the Border States as inthi@aof Lincoln’s weakening of the
Constitution. Lincoln’s suspension lodbeas corpusaused Peace Democrat Representative
George H. Pendleton of Ohio to reason that if tresiéent could disregard the Constitution
in one area then “the President may supersedelgrtie Constitution and the law¥ The
Peace Democrats followed a slippery slope argumiginicoln’s suspension dfabeas
corpusand arrest of civilians was the first step downdlygpery slope of a complete
abandonment of Constitutional principles. Thegeooents rejected the notion that a broad
view of power and a pragmatic approach could coexih a strict constructionist view of

the Constitution. The Copperheads believed it ovdg a matter of time before Lincoln

destroyed the Constitution and by default the Umisthey knew it.

The most famous Copperhead, Clement Laird Valldraiig a representative from

Ohio, became a lightning rod and emblematic ofi ¢iivérties abuses in the North.

18 vorenbergFinal Freedom 19.
19 Weber,Copperhead82.
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Throughout the War, Vallandigham expressed opmosith the Union government’s policies
and to the War itself. In a speech on May 1, 18&8landigham accused the administration
of lying about the War and encouraged those liapto commit treason, desert the army and
resist the draft’ As a result of the speech General Ambrose Buersitested Vallandigham
on May 5. Vallandigham applied for a writlehbeas corpuand his request was denied.
Vallandigham’s arrest sparked protests by othemp@dppeads and shined a light on the
habeas corpussue. Although Vallandigham’s arrest occurredcsinlgt the Border States, his
case gave a platform for those who criticized Lindo look at the arrests in the Border
States as well. This is an early example of a c#lebsing their fame to draw attention to a
particular issue. The reaction to Vallandighanasewas widespread and critiques of
Lincoln regardinghabeas corpuand the arrest of a prominent civilian appeared in
newspapers and forced Lincoln to defend his pofityLincoln summarized his defense of
his suspension dfabeas corpuby asking, “Must | shoot a simple-minded soldiey o
deserts, while | must not touch a hair of a wilgitator who induces him to desert? 1 think
that in such a case, to silence the agitator, and the boy, is not only constitutional, but
withal, a great mercy.® Lincoln asked those protesting against the ao¥allandigham

to evaluate the equity of punishing soldiers witeh to anti-war sentiments while not
punishing those who make the anti-war statements. practical move to deal with the
Vallandigham firestorm, Lincoln chose to exile hionthe Confederacy, thereby disabling

Vallandigham’s ability to become a martyr as hetegaway in prison and simultaneously

20\Weber,Copperheads95.
2 Neely, The Fate of Liberty67.
22 Neely, The Fate of Liberty68.
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preventing him from becoming a hero by freeing AfnThe Confederacy did not embrace
Vallandigham; however, because he insisted that #fe 1864 elections, his Peace
Democrats would return the nationsiatus quo antebellynbut due to the bitterness of the
War by 1863, this was not a popular solution in$loath. Vallandigham left the
Confederacy for Canada where he mounted an unsfcteampaign to become the
governor of Ohio. Despite losing his governor'd,lfie continued through the Democratic
National Convention of 1864 to protest the Lincaftministration. Due to military successes
on the battlefield, Lincoln was reelected and tlepiiblicans enjoyed great success in the
1864 elections and this marked the end of the Otygaedd movement. In 1864, the Supreme
Court decided ifex Parte Vallandigharnthat the Union government correctly handled the
Vallandigham case. Although Vallandigham lost®igpreme Court case and failed to
galvanize his Copperhead movement to any successhid arrest, his case demonstrates the
complicated nature of civil liberties in the Nodhring the Civil War. Vallandigham

brought focus to the military arrest of civiliansdsthe suspension bhbeas corpusHis

arrest and subsequent protest forced Lincoln iaterdling his civil liberties policies. More
than anything, Vallandigham exemplifies that thetNalid not follow Lincoln in lockstep
over the issue of civil liberties and that a vazaority in the North protested Lincoln’s

actions.

In the North and the South the issue of civil lteey in the Border States provided a
context to comment on the overall nature of goveminthe justification for the War and the

importance of loyalty to one side or the other.baith the North and the South, residents

2 \Weber,Copperheads98.
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viewed the Border States as critical to their si@enfederates attempted to bring the Border
States into the Confederacy and when that faileg tontinued to define Border States
residents as sympathetic figures. In the NortHdkalty of the Border States was also
important. The North further used the issue oil tilverties to issue their own approval of
their leader, Abraham Lincoln. Just as Lincolndee the object of anger and a hated figure
in the South, in part due to his policies on ditiérties, so in the North he became a hero
and justified in his actions. Lincoln’s statusaalsero and savior of the Union was not
accepted by all in the North, as the Copperheademewt and case of Vallandigham
demonstrate. Both sides used these states tordénaie the righteousness of their cause.
While in the North and the South the Border Sthtsame a source of discussion and an
object of concern, the citizens of these statesralsponded to their treatment during the
war. The citizens of Maryland and Missouri refegthot only on the theoretical, such as the

nature of government, but commented on the ishesaffected their everyday lives.
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Chapter 5- “She is not dead, nor deaf, nor dumbBorder State Residents Respond

to Civil Liberties Violations

The citizens of the North and the South debateddln’s actions in the Border
States, but those living in Maryland and Missowtalized their opinions regarditgbeas
corpus military arrest of civilians and the impact o¥itiiberties as well. Lincoln’s civil
liberties policies immediately impacted the peopl® lived in these Border States. Due to
the fact that the residents of Maryland and Missexperienced arrests and the suspension
of habeas corputheir reactions were personal and not as theoretsceeactions from
citizens of other regions. Furthermore, these Bo8tate citizens maintain a unique place in
the dialogue on civil liberties: they proclaiméeit loyalty to the Union while questioning
its policies. The debate among Border State eessdrevealed particular beliefs about the
Constitution, specifically writers from Maryland@Missouri grappled with the limits of

dissent and the importance of freedom as they plktig stay in the Union.

It is clear that the people in both Maryland andg$diuri were aware of their status as
Border State citizens and of the critical imporeatitat the Border States played in the war.
In newspaper articles and diaries, authors idetifhemselves as being from a particular
state, but also acknowledged the fact that the\part of the Border States. An article

published in thé&t. Louis Missouri Democrain April 19, 1861, queried: “What attitude the

The title of this chapter is taken fravtaryland, My MarylandIn the song this phrase refers to Maryland’s
ability to defend itself from Northern aggressibnt it was chosen for this chapter because itialdicates that
Border State residents were aware of the contrgvertheir states and did not react passively,dutitvely to
the issues.
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border States will assume in the present crisisatibnal affairs is a matter of earnest
speculation here!” George Brown, the Civil War era mayor of Baltimowrote in his
accountBaltimore & The Nineteenth of April, 18ahat after some states seceded “the
Border States were as yet on debatable grotirithere are frequent newspaper accounts in
Missouri about events in Maryland and Kentucky. éWVkvriting about the possibility of any
of the Border States seceding George Brown listeld\Ware, Maryland, Kentucky and
Missouri® The citizens living in these states knew of tiséitus as Border State citizens and
realized the impact they would make upon the Umiothe Confederacy. The importance of
the Border States was not one contrived by WasbmBtC. politics at the time or a

construction of historians after the War, but ig dmat the people themselves understood.

Due to their position in the Border States, thzens realized that they could have a
great impact on either the Union or the Confedera&i$hough there were Southern
sympathizers in both Maryland and Missouri, manghigse states were careful to point out
their loyalty to the Union. On April 18, 186The St. Louis Missouri Democnatoclaimed
“There is no doubt of the loyalty of a majoritytbE citizens of Maryland?” In a similar
story from the same day, entitled “The Effect idtBaore,” The St. Louis Missouri
Democratreported: “We have been accosted by thousand®osétvho speak out boldly and

fearlessly, but calmly, for the maintenance of@mstitution and the support of the

! “From Washington 3t.Louis Missouri Democra@pril 19, 1861. Cornell University Library- Maps
Microtexts and Newspapers. Microfilm.

2 George William BrownBaltimore & The Nineteenth of April, 1861: A Studyhe War(Baltimore: The
Johns Hopkins University Press, 2001), 32.

3 George William BrownBaltimore & The Nineteenth of April, 18634.

*“The Latest News"The St. Louis Missouri Democratpril 18, 1861, Cornell University Library- Maps
Microtexts and Newspapers. Microfilm.
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government of the United States, while a few, vwgeeto say, keep marked silenéeThe
reporter summarized that most of the people ofiBalte were loyal and the silent few were
the Southern sympathizers. The writer drew a dicentelation between the Constitution and
the Union: loyalty indicated support for both tieion government and for the Constitution.
Those in Baltimore who spoke out in support ofgbgernment simultaneously endorsed the
Constitution. Another report followed on April 9when theMissouri Democrastated that
in Baltimore “There was, however, but little anirtg®r ill feeling displayed among the
disputants, and whatever might occur in other stdtee sentiments of peace and good will
seemed to predominate hefeBaltimore’s mayor George Brown addressed the lgyatiue
by stating “no doubt a large majority of [Baltim&jgpeople sympathized with the South;
but even had that sentiment been far more prepahdgythere was an underlying feeling
that by a sort of geographical necessity her lat east with the North . . . Delaware and
Maryland were the only Border States which didattempt to secedé€.”’Even though there
were Southern sympathizers, Brown emphasized tlaaylihd remained loyal and did not
attempt to leave the Union. In Missouri a simpaoture is painted by the historical record.
The St. Louis Missouri Democratged the loyalty of Missouri in an article ergdl“The
Courage of Missouri” published April 22, 1861. this article the editors of tHdissouri
Democratargued against a pro-Confederacy position takethéwgditors of th&t. Louis

Missouri Republicamewspaper and urged that Missourians take a sttamge in defense

® “The Effect in Baltimore, The St. Louis Missouri Democrapril 18, 1861, Cornell University Library-
Maps Microtexts and Newspapers. Microfilm.

®“The War News in Baltimore The St. Louis Missouri Democrapril 19, 1861 Cornell University Library-
Maps Microtexts and Newspapers. Microfilm.

" George William BrownBaltimore & The Nineteenth of April, 18634.

81



of “perpetual Union.® A convention met in Missouri to discuss secesgial861, but

secession was defeated by an overwhelming majoirityose in attendance.

Though newspapers protested loyalty, this issuenwtas clear cut among the
citizens. The Baltimore Sunommented on the fine line between loyalty antbgladty on
May 7, 1861: “A natural and irrepressible sympailith the cause of Southern rights is
constantly and willfully misinterpreted as a spaitsecession. In this thing very great
injustice is done to our citizeflsThis article indicated that sympathy for the Guaterate
cause was not an indication that Maryland supp@éegssion. The author indicated that
sympathy with the South could coexist with loydtiythe Union, and indeed the Border State
residents were misunderstood. Many in the Bo&fetes urged a peaceful separation from
the South and this put their own loyalty in quasti@®©ne such person was Governor Hicks of
Maryland. In a rally on April 19, 1861, Hicks atipted to assuage the fears of Maryland
slaveholders and stated “If separate we must, @is3tame let us separate in peace, for |
would rather this right arm be separated from myykihan raise it against a brothéf."This
guote would be used against Hicks to question évetibon to the Union later during the
War, despite clear evidence of his opposition tession. In response to split sympathies in
the state, one newspaper, Frederick Heralddesired a neutral Maryland: “Though

Maryland should assume a position of neutralitghibuld be one afrmed neutrality’** At

8 “The Courage of Missouri,The St. Louis Missouri Democratpril 22, 1861. Cornell University Library-
Maps Microtexts and Newspapers. Microfilm.

° Charles W. Mitchell, edMaryland Voices of the Civil WgBaltimore: The Johns Hopkins University Press,
2007), 104.

19 Mitchell, ed.,Maryland Voices of the Civil Wa64.
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the start of the War, neutrality seemed to sonteeta plausible solution that would appease
the minority of slaveholders in these Border Stabes also allow these States to maintain
their relationship with the Union. Neutrality as@ution was short-lived as this compromise
dissatisfied many and even brought rebuke fronPtiesident himself. As a concept,
however, the desire for neutrality indicated aerafit to walk that tightrope between the

North and South.

Many who did sympathize with the Southern causeevireistrated at the loyalty
shown by Maryland. John Roberts, a Baltimore lessman who traveled South in 1861 to
find new customers wrote home to protest, “I regnetposition of Maryland- the people
here complain bitterly of her positio?” Roberts wrote in another letter home “What will
Maryland do? Where will she be found when ourtsgire trampled upon? Your Union
meetings answer with the Black Republicans. Waenl@od it were otherwise, for to day |
am in Georgia & for the first time in my life amhasned to say | am a Marylandér.”
Roberts repeated the Confederate claim that stayitige Union was equivalent to
abandoning rights, but in terms of loyalty his lbyavas with his state and Roberts desired
that Maryland secede from the Union. Roberts redeia his letters that he embraced the
Southern conception of states’ rights: that thagestrumps the federal government.
Roberts’s chief problem with his home state wagsgtence on staying in the Union.
William Wilkins Glenn was a Baltimore lawyer andpegssed support for the South. Glenn

published a pro-Confederate newspaper in Marylhatlled to his arrest in 1861; however

2\itchell, ed.,Maryland Voices of the Civil Wag4.
13 Mitchell, ed.,Maryland Voices of the Civil Wa85.
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he was released after two months and launched patigmto aid the Confederacy. Like
Roberts, Glenn hoped Maryland would leave the Urfor realized the loyalty of most in
the State was with the Union: “Subsequent evemsinoed me that the majority of the
people of the State were by no means ready forat@a. They were opposed to coercion
and clung to the Unior-* Glenn, like Roberts expressed frustration thateiin Maryland
could not be convinced to join the Confederacy.c&imis newspaper shut down, Glenn
worked to smuggle fellow Southern sympathizers theoConfederacy and also entertained
visitors from England; whom he also try to influerfor the Confederacy. Glenn and
Roberts exemplify the pro-Confederate minoritylia Border States: they attempted to
persuade others to agree with them but were uktiypan the losing side within their state.
There were citizens of the Border States who syhiped with the South. There were even
men and women, like Roberts and Glenn, who urgeesseon; however, the outcome of the
votes on secession and the climate at the timeatelthat the majority of the citizens of the

Border States were loyal to the Union.

In their criticism of the Union, political prisoreemdicated their belief that the
government overstepped the limits on its powerse 8uch example is Eugenia Levy
Phillips, who wrote a diary while imprisoned in M&md in 1861. Phillips never detailed
the reason for her arrest, but revealed her biblagfthe Union government sunk to a new low
when it arrested women. In one passage Phillipgdereed what Daniel Webster would think

if “he had been further told that women, virtuoredined, pure-minded women, would be

14 Mitchell, ed.,Maryland Voices of the Civil Wa85.
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arrested, searched, shipped, shut up as prisontrs custody of men, attended as prisoners
by armed men, precisely as if they were men therasef> Phillips believed that the
government went beyond its power in searching aresting women. In another diary

entry, Phillips implied that Lincoln punished thasko spoke freely against the government:
“How long, oh Lincoln, will honest men be permittedspeak honest thoughts? Think you
the indignities heaped upon us will make us lovetgants more or hate them les¥?”
Phillips believed Lincoln abused his powers, solabeled him a tyrant and she believed that
the imprisonment of women proved the depravityhef tnion government policies. As a
female prisoner, Phillips’ viewpoint is unique. Heerall message that the Union
government overstepped its bounds in arrestindgjama of the Border States however is
echoed by other political prisoners from the Bor8tates. Phillips rejected Lincoln’s broad
interpretation of powers and clearly felt that @evernment should limit its intrusion into

the lives of civilians.

The citizens of the Border States recognized tiodér as part of the Union and then
disparaged Lincoln’s abuse of powers. The Bo8tates citizens’ criticism of the Lincoln
administration lies between the feelings of theeits of the North and the South. The
writers from Missouri and Maryland attacked Lincelabuse of executive power, but this

did not propel these citizens out of the Union.e Titizens of the Border States identified

15 Phillips, Eugenia LevyMemoirs of American Jews, 1775-1865, veld3, Jacob Rader Marcus, in North
American Women'’s Letters and Diarieip://solomon.nwld.alexanderstreet.cémecessed September 19,
2009).
16 phillips, Eugenia LevyMemoirs of American Jews, 1775-1865, veld3, Jacob Rader Marcus, in North
American Women'’s Letters and Diarieip://solomon.nwld.alexanderstreet.cémecessed September 19,
2009).
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that the abuse of civil liberties was an abusexetative power. The Border States records
do not share the same vitriol as the informatiomiog out of the Southern newspapers at
this time. The Border States papers were quigotot out that Lincoln overstepped his
boundaries, but they also blamed others in higicaff The Baltimore Sura newspaper that
was opposed to the Lincoln administration, freglyeteénounced the policies on civil
liberties, but did not use the labels of despottgraht as often as did the newspapers of the
Confederacy. This again displayed the tight ropeyal dissenters. The Border State
residents believed that although they rejecteddlimis broad interpretation of powers they
did not reject the Union. In an article entitledliSpension of Habeas Corpus” published in
The Baltimore Suon June 3, 1861, the writer argued that Lincokh tha power to suspend
habeas corpuand that only Congress could do it. This artsgent most of the time
explaining the Constitutional right bfabeas corpuand at the end called out another
Baltimore paper for defending Lincoln: “One morerd upon théntelligencer’'svery weak
potation. It speaks of the President’s ‘high pgatose.’ It should blush with shame to use
such an expression. ‘Prerogative!’ What's tha#! livast of tyrants** The paper did not
immediately blast Lincoln as a tyrant, as the Seurttpapers typically did, but claimed that if
he used his “prerogative” then he acted as a tyreim¢ Sunn two other articles regarding
the suspension dfabeas corpusne entitled “The Message-The Habeas Corpus Act”
published on July 9, 1861, and another entitlede"Phesident and the Purposes of the
Union” published on July 20, 1861, listed how tlredtdent violated the Constitution and

disregarded the Supreme Court in abusing his pdwemever called Lincoln a tyrant or

17«Suspension of the Writ of Habeas CorpuBhe SunJune 3, 1861, America’s Historical Newspapers,
http://infoweb.newsbank.cofaccessed March 3, 2009).
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despot. It would seem that a paper opposed toolnnwvould denounce him vehemently
with as much force as the Confederate newspapey$uti that was not the case. These
papers instead rejected Lincoln’s constitutionalibat maintained their loyalty to the Union
and continued to embrace the Union. These Bortie Sources served as the voice of
dissent within the Union. They did not act as@uanfederate papers and dismiss Lincoln as
a tyrant bent on destroying the nature of goverripmenr did they cheerlead as some of the
Northern papers did. Instead these Border Stagerpguxtaposed the two positions: the
loyal citizens critical of certain government pads, in this case the policies regarding civil

liberties.

The Border State citizens went farther in theitiquie of the governmental abuse of
power and blamed not only Lincoln for the violasaof civil liberties but also many others
in high power. The diary of Lawrence Sangston,aand legislator who was arrested,
imprisoned and never charged with a crime is smcéxample. Sangston’s diary never once
mentioned Lincoln, but rather blamed Lincoln’s $¢ary of State Seward for abusing civil
liberties. In Sangston’s entry on October 13, 1BéYeferenced a letter written by a woman
who supported the political prisoners “[She] wratketter to Seward in which she insisted on
knowing whether, after having suspended the HaBeasus, the Constitution and the Laws
of the country, it was a part of his policy to seisg the Laws of Humanity®* Sangston
recounted how the prisoners celebrated the Christh&861 by putting Seward on trial for

treason because he “abolished the Constitutioritentiaws and usurped the Governmént.”

18 _Lawrence Sangstoithe Bastiles of the NorifBaltimore: Kelly, Hedian & Piet, 1863), 46.
19 sangstonThe Bastiles of the Nortt20.
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Sangston and his fellow prisoners felt that it Basvard and not Lincoln who deserved
punishment for the way they were being treatedt dity did Sangston blame others in
government for overreaching their powers, he urtbeesl the idea that abuse of civil
liberties weakened the Constitution and the rulaafin the Union. More than just a rebuke
of a disgruntled prisoner, Sangston demonstratedrerstanding of the proper role of

power and how the Constitutional limits of powegbtto be enforced.

Not only did political prisoners express displeasaitrthe overreach of power by
governmental officials, but the Press and othetansiin the Border States registered similar
complaints. Thdaltimore Surwas quick to point out that it was not just Linte¢ho was
at fault, but noted the Generals who were workimgdoperation with Lincoln. “The
National Intelligencer of Thursday last containedaaticle upon the late suspension or
resistance to the habeas corpus on the part of Gelwallader, by authority of the

President.®

According to theSun,the chain of command broke down as the generals
perpetuated the violations of civil liberties patdlace by the President. In the journal of
Franklin Archibald Dick, a pro-Union lawyer living St. Louis during the Civil War, an
analogous theme emerged. Dick had trouble with hotcoln and with General Emont,
finding both men inadequate to cope with the pnoisién Missour?* The Border State

sources recognized that Lincoln was not the onbydirecting policy. It is possible that they

were willing for the sake of loyalty to not fullydme Lincoln for all that was happening. It

20 «gyspension of the Writ of Habeas Corpulie SunJune 3, 1861, America’s Historical Newspapers,
http://infoweb.newsbank.cofaccessed March 3, 2009).
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is also likely that since they were close to th@&als issuing the orders, these were the
people they had more immediate interaction with smthey wanted to place the blame there
as well. For whatever reason, the Border Statseci$ did not view Lincoln as the lone

figure responsible for quashing of their libertibaf rather see Seward and Union generals
equally to blame. The Border State sources fuliyned the entire federal government and

not just Lincoln for the violation of their civilderties.

The Border State papers also took a critical viegarding specific Lincoln policies,
particularly the issue of arrests of civilians. eTdrbitrary arrest of civilians was frequently
depicted as unjust, unfair and unnecessary. Tamsraed from the fact that many of those
arrested believed they were loyal to the UnitedeStaLawrence Sangston proclaimed his
loyalty to the United States in his jouriakand the journal of Baltimore socialite Madge
Preston reveals that the arrest of many was uajubtheir release was “received with 3y
Some prestigious citizens, including Johns HopKirg)ch Pratt, Reverdy Johnson and John
P. Kennedy of Baltimore, wrote to President Lincpintesting the arrest of Mayor Brown

and attested to Brown’s loyalty:

“We, the undersigned, citizens of Baltimore, ddalgour absolute and
uncompromising loyalty, fidelity and attachmenttie Government of the
United States, respectfully represent to your Hgoely;

That we have heard, with the deepest pain andtrexjréhe arrest by the
Federal Authority of our esteemed fellow citizergogye William Brown,
Mayor of the City of Baltimore;

22 sangstonThe Bastiles of the NortB8.
% Madge PrestorA Private War: Letters and Diaries of Madge Prestb862-1867¢gd., Virginia Walcott
Beauchamp. (New Brunswick and London: Rutgers &hsity Press, 1987), 23.
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That from our knowledge of his private and offiatalaracter and conduct,
we unhesitatingly declare our conviction that ha rman incapable of treason
or conspiracy;

That we most earnestly believe that, in all higlicdburse with the officers
of the Federal Government, he has been guided @arefged by a most
conscientious regard for the obligations of hisoidf oath, and never by
treasonable or hostile design against the Governtién

Mayor Brown'’s fellow citizens believed there wasreason that he should have been
arrested. Brown was a loyal citizen of the Unifdtes. In their letter to the President they
underscored their own loyalty and the incapacitafwn to commit treason. Brown’s
supporters noted that he guided his behavior bgédtis to the Constitution. Brown served

as an example of a loyal Union man arrested ugfalEven some in authority who had been
involved in arresting civilians began to wondethi¢ arrests were all necessary. This was the

case with General Dix, who reported the followingdctober, 1861:

I have become somewhat suspicious of charges agagingduals unless
they are well supported by statements by reliableces. | arrested in an
interior county and brought to this city two meragded with open acts of
hostility to the Government on testimony vouchedh®/U.S. marshal, and

yet they turned out to be two of the most constsi@mmd active Union men in
the neighborhoo®

In the Border States the line between dissent @yaltly became blurred and those who
supported the Union risked arrest and imprisonmdfteany of those imprisoned proclaimed
that they were loyal and indeed refused to takaltgyaths in order to be released, believing
this would verify previous disloyalty. Such wag ttase with Lawrence Sangston. Others

did accept this as a way out, such as Russ Winans:

2 Mitchell, ed.,Maryland Voices of the Civil Wap43.
% Mitchell, ed.,Maryland Voices of the Civil Wa244.
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The Lieutenant-General desires me to add that fgusabeen instructed
by highest authority to cause Mr. Ross WinansBaftimore, now a military
prisoner at Fort McHenry, to be liberated on cdodibf his written parole, to
this effect: ‘I solemnly give my parole of honbat | will not openly or
covertly commit any act of hostility against thev@mment of the United
states pending existing troubles or hostilitiesuMeen the said Government
and the Southern seceded States or any one of'tiem.

The way to get out of prison was to declare loytdtthe United States, but many of those
arrested believed they had been loyal and shoultane been jailed. This is not to say
there were not any Southern sympathizers in thesdds States. The riots in Baltimore in
April of 1861 and the continuous guerilla warfameMissouri prove that there were
hostilities and pro-Confederacy feelings in thas¢es. The journals of those arrested
indicate that many believed they were loyal and ynanocent people were caught up in the

desire to keep these states in the Union.

Border States residents criticized the applicatibthe administration’s policies. The
greatest outrage is reserved in the sources fantpesonment and abuse of citizens deemed
loyal. Outcry over the arrest of civilians occurrghen respected loyal citizens, such as
Mayer Brown were affected, not when some pro-Cosrfai@ people were arrested, such as
William Wilkins Glenn. This is a parallel betwe#re Northern writers and the Border State
citizens: the writers displayed an acceptancé®iecessity of the suspensiorhabeas
corpusto the extent that action protected the Union @untished those who worked against
the Federal government. However, these residetits/ed that the implementation of the

policies ran amok and went beyond the appropriatiesl of federal power.

6 Mitchell, ed.,Maryland Voices of the Civil Wa229.
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The discussion of civil liberties in the Bordentsss is one that is critical of the nature
of government and the abuse of executive powees@leitizens spoke from personal
experience and registered their complaint regardrbgrary arrest of loyal citizens
stemming from the suspensionhabeas corpusThese writers expressed dismay that the
policies targeted civilians and pushed approptiatis of federal power. They did not leave
the Union but by staying in serve as loyal dissent@ hese writers also demonstrated an

understanding of the rule of law and the Consbtuti
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Conclusion

In 1861 a writer for thé&lew York Timestated “We have given much study and
reflection to the constitutional and military powsrthe President*®! Throughout the course
of the Civil War and since, many citizens spengtistudying and reflecting upon President
Lincoln’s constitutional and military power. Linicois incessantly evaluated because the
Civil War was a turning point in American historiincoln faced an unprecedented threat to
the Union: its dissolution and the possible enthefAmerican experiment. As Lincoln
faced this tremendous task he authorized and ingiéd extreme actions. Because the
Civil War tested the Union and the strength ofatsnding document, many have evaluated
what Lincoln did to preserve the Union. The Supredourt, senators, others in high office
judged Lincoln’s actions, but they were neither dinéy, nor first ones to do so. Average
citizens, whose names go unnoticed by historypnbt judged Lincoln, but also developed
their own ideas about the Constitution that Lincdaimed to uphold.

Lincoln took extraordinary measures in respondéécsecession of the eleven
Confederate States. Due to violence in Marylardliarorder to protect the nation’s capitol,
Lincoln suspended the writ babeas corpusThis suspension allowed for citizens to be
arrested and jailed for an unlimited amount of timthout trial. Although unprecedented,
Lincoln first narrowly applied it and operated witthis own constitutional philosophy to
justify his action. To fight guerrilla warfare abal prevent the small pro-Southern minority

to overrun the state of Missouri, Lincoln allowedibh Generals to impose martial law.

181 «“Habeas Corpus- The President and the JudgesQuist Historical Newspapers The New York Times,
November 3, 186ttp://proquest.umi.com.www.lib.ncsu.efaccessed November 17,2008).
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This combination of extreme measures led to bodkegts against and approval for Lincoln’s
actions.

The suspension ¢fabeas corpuand the arrest of civilians and the trial of ciails
caused citizens in the South, Border States antohnéh to debate the nature of government,
the limits of executive power, the role of dissduating war and the meaning of civil
liberties. The country was split on these questiduring the Civil War along geographic
lines, as it was split over many issues. Thea@its in the Border States were the first to
experience the limits on civil liberties and peralbnwrote of their encounters. These
sources indicted the President and others in Higdepbut also acted as voice of criticism in
the midst of a loyal population. The Border Stateknot leave the Union, but were critical
of the President’s actions. The Southern statsedl civil liberties as another justification
for secession and a further reason to distrudiettheral government under Lincoln.
Additionally Confederate writers believed Lincolrasva true tyrant who destroyed free
government. Some Northern papers excused Lincalrudiimately pointed to the
preservation of the Union for proof that his actiavere right. Others in the North embraced
a strict constructionist view and rejected thatcolm had the power to act as he did. In these
responses the people of the United States revédaadown constitutional philosophy and
their personal understanding of the limits of poaed the relationship of power and liberty.

The debate over civil liberties during the Civil Wanderscores the importance of the
Constitution in American life. While Constitutidri@story is often viewed as an exercise in
recalling the significance of select Supreme Coasks, as this thesis shows, it is important

to broaden that definition to include the population of the meaning of the Constitution to
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every citizen. Those who supported Lincoln lookethe Constitution to validate their
claims; those who disagreed with Lincoln lookedh® Constitution to preserve their rights.
The Constitution is not a document stashed in eniae that is not given much thought, but
is part of the political consciousness of Ameridde Constitution is invested with meaning
by everyday Americans and the diaries, lettersrevdspaper articles from the Civil War

bear witness to this. One unique aspect of thiasighs the use of sources from women.
Women at the time of the Civil War were not consgédieindependent citizens of the United
States, rather they derived their citizenship stétwough their husband or a father. As this
thesis demonstrates, women still expressed cleasidbout government, the role of the state
in their lives and their relationship to power. M&n demonstrated a constitutional
philosophy. This is an area that could be expamged and analyzed deeper in other works.
The ideas swirling about the Constitution was moitéd to one particular class or gender,
but was broadly American. This thesis is an atteimgontribute to the understanding of
popular constitutionalism and to encourage othedotso in other time periods.

Civil liberties violations in the Civil War brought the forefront the implications of
freedom of speech and the role of dissent in Amaerithe Copperheads of the North
exercised their freedom of speech and served asrdess in that region, but many viewed
those Democrats as disloyal. Despite the failiteer movement, the Copperheads
represent the ability of dissenters to bring tbtlignportant issues and to act as a
counterpoint to the majority opinion. Dissenter®im the majority about the minority and
shed light on the plight of minority groups andejioice to those concerns. The

Copperheads specifically speak to the limits o speech in a democracy. The
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Copperheads galvanized a movement and spoke ogeoly their opposition to Lincoln, but
their speech was reigned in once leaders begdmedatén the war effort. The Copperheads
caused Americans then and now to wonder aboutgpepgriate limits on free speech. In
the Border States, citizens employed free speestréss their loyalty to the Union, but
voiced their displeasure at their treatment. Fhisws the possibility that disagreement with
those in power is possible while still being pdrgovernmental system. Border State
residents did not believe, like the South, thatlse they were not heard or because they
disagreed with the Administration they had to seceldather Border State writers displayed
that a critical voice had a place in the governménten in more modern conflicts free
speech and dissent during wartime is fertile gromndiebate. Dissent is a necessary part of
a healthy democracy: it fosters debate and aids=iating the all important “consent of the
governed” mentioned in our Founding documents.s&ns during wartime is a particularly
thorny issue, but as those civilians arrested itifBare and Missouri attested they can be
loyal citizens and properly express a differentwthan the majority. The lesson from the
Copperheads and those in the Border States ifréi@aspeech is necessary to criticize and
shed light on potential abuse by the federal gavemnt.

Ultimately this thesis raises the issue of the adlpragmatism in fostering
democracy. Is curtailment of liberty (particulafige speech) necessary to save liberty (the
larger republican experiment)? Lincoln believieat this extreme measures were justified
because the Union was preserved. Others wresttbdivat justification and wondered if the
Union would be damaged by an excess of Presidgudiaér. This issue also begs the

guestion: what defines Presidential power? Hovitdichis this power and does a national
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emergency change it? In the South, Lincoln’stedacsignaled a shift in Presidential power.
To Southern citizens, Lincoln’s rise to the highef§ice in the land indicated an end to their
“rights”: chiefly the right to own slaves. Southers expanded their view of the sovereignty
of states and seceded from the Union. With thre Belief that Lincoln embodied tyranny
and represented limited rights, the discussiortesthih the South from only a discussion of
slavery to all rights that Lincoln violated. Thespension ohabeas corpuand arrest of
civilians proved that Lincoln disregarded the Caosbn. Confederates revealed that they
believed the President should be limited in his @o&and issues of rights and liberty should
be defined by the State. In the North and in thedBr States parallel arguments resulted
from the discussion of Presidential power. Moghia North and the Border States remained
loyal to the Union and acknowledged that seriousdifficult decisions were necessary to
preserve the Union. In the North, some excusedfalincoln’s actions as correct and used
any number of justifications for his policies. Hoth the North and the Border States, there
were groups that objected to Lincoln’s use of powHne Copperheads in the North believed
that the Constitution should be strictly interpcegand Lincoln did not do that. In the Border
States, victims of arrest maintained that they @yel and inappropriate targets of an
Administration that overstepped and co-opted tochpower. Ultimately Lincoln’s
success in maintaining the Union overshadowedrtneacies of the debate. During the
War, the answers varied according to region an@isipce; however, this conflict from
history has fascinating implications for currentldature generations. As long as a nation
exists it will face trials and difficult periods @mlefining how the President leads and how

much power he has it crucial to outline.
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The impact of the civil liberties debate on wartimerale and nationalism is an
additional salient point. To the Confederacy, bimés abuses of civil liberties fueled their
nationalism and their belief in their new governinatthe start of the War. Those in the
South believed in the superiority of their causd ased Lincoln’s actions to argue that they
truly upheld rights. This boosted their morale #&meir sense of Confederate pride; however,
this boost was short-lived. Jefferson Davis sudpdhabeas corpus the South by 1862
and acted similarly to Lincoln in the arena of tllderties. Although Davis has largely
escaped the criticism of historians on this pdiig,actions led to a sense of betrayal by
Confederate citizens. The role of civil libertlescame increasingly complicated for
Southern writers as Davis committed the same “desparcts as Lincoln. Due to Davis’
actions, Southern nationalism and morale was nagistently fueled by outrage over civil
liberties throughout the war, although it did impte earliest arguments over rights at the
start of the War. In the North, the issue of ciNderties enabled pro-Union supporters to
engage in arguments about the importance of prieggtive Union, regardless of
inconvenient sacrifices. In that way, Northernioralism and morale, for those who agreed
with Lincoln was improved by the civil libertiessise. In the Border States themselves the
issue of nationalism and morale is complex. ThedBoState residents expressed concern
over the abuse of power by the Union governmens tbading to a qualified support of
Lincoln. Overall, civil liberties played into laeg issues that fueled both Union and
Confederate nationalism and morale. Ironicallg, same actions increased feelings of
nationalism and bolstered morale on both sidelseabéginning of the War. However, the

debate over civil liberties did not independenthag people for or against one side, nor
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should it be viewed as one of the single largestrdmutors to positive morale or a surge in
nationalistic feelings on either side.

The questions that the Border States and civittikee raise are important to consider.
Lincoln suspendetabeas corpuand authorized matrtial law in actions that simwétausly
enlarged executive power, limited freedom, and aistked to preserve the Union. These
expansive actions caused citizens to respond.| Wat era Americans demonstrated that
dissent and free speech served a positive rolaastopning the power of the government.
This debate also thrust the complicated naturesskdt to the forefront. Dissent and free
speech could damage the Union and threaten itsiseclihe Union provided Americans
with Democracy and prosperity. Lincoln and thiezens of the North and Border States
weighed the costs involved in preserving the Unwanije citizens of the South asserted the
Union was destroyed. Could the Union have beesepved without Lincoln’s measures? If
the Union failed what form of government could eresisteedom? These were the
complicated issues that Civil War era Americanssieel with. Due to Lincoln’s success in
preserving the Union many believed that the endisfied the means. Ironically the ability
of civilians then and now to debate Lincoln’s antiagely on the Union and specifically the
freedoms preserved in the Constitution. Perhapsnibst enduring lesson from the Border
States and civil liberties is that in uncertaindggrextreme measures are taken which may
limit liberty or work to preserve it. The unsettilesson is that it is impossible to know
whether these actions will do the former or theetatintil after the fact. Liberty is the
essence of Democracy and balancing power andyiizea challenge that any healthy

Democracy must face, whether in war or in peace.
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